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preface 


The  Legislative  Research  Commission,  established  by  Article  6B  of  Chapter  120  of  the  General 
Sututes.  is  a general  purpose  study  group  in  the  Legislative  Branch  of  State  Government.  The 
Commission  is  cochaired  by  the  Speaker  of  the  House  of  Representatives  and  the  President  Pro 
Tempore  of  the  Senate  and  has  five  additional  members  appointed  from  each  house  of  the  General 
.Assembly.  Among  the  Commission  s duties  is  that  of  making  or  causing  to  be  made,  upon  the 
direction  of  the  General  Assembly,  such  studies  of  and  investigations  into  governmental  agencies  and 
institutions  and  matters  of  public  policy  as  will  aid  the  General  Assembly  in  performing  its  duties  in  the 
most  efficient  and  effective  manner."  (G.S.  120-30.17(1)). 

Prompted  by  legislation  enacted  during  the  1995  and  19%  Sessions,  the  Legislative  Research 
Commission  has  undertaken  studies  of  numerous  subjects.  These  studies  were  grouped  into  broad 
categories  and  each  member  of  the  Commission  was  given  responsibility  for  one  category  of  smdy. 
The  Cochairs  of  the  Legislative  Research  Commission,  under  the  authority  of  G.S.  120-30. 10(b)  and 
(c).  appointed  committees  consisting  of  members  of  the  General  Assembly  and  the  public  to  conduct  the 
studies.  Cochairs,  one  from  each  house  of  the  General  Assembly,  were  designated  for  each  committee. 

The  study  of  the  revenue  laws  was  authorized  by  Section  2. 1(19)  of  Part  11  of  Chapter  542  of  the 
1995  Session  Laws.  That  Part  states  that  the  Commission  may  consider  House  Joint  Resolution  246  in 
determining  the  nature,  scope,  and  aspects  of  the  study.  House  Joint  Resolution  246,  introduced  by 
Representative  John  Gamble  in  the  1995  Session,  gives  the  Legislative  Research  Commission’s  study  of 
the  revenue  laws  a very  broad  scope,  suting  that  the  "Commission  may  review  the  State's  revenue  laws 
to  determine  which  laws  need  clarification,  technical  amendment,  repeal,  or  other  change  to  make  the 
laws  concise,  intelligible,  easy  to  administer,  and  equitable.  The  relevant  portions  of  Chapter  542  of 
the  1995  Session  Laws  and  House  Joint  Resolution  246  are  included  in  Appendix  A. 

The  Legislative  Research  Commission  authorized  the  study  of  the  revenue  laws  pursuant  to  its 
authority  under  G.S.  120-30.17(1)  and  grouped  the  study  in  its  Budget  and  Revenue  area  under  the 
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direction  of  Senator  R.  L.  Martin.  The  Committee  is  chaired  by  Senator  John  H.  Kerr,  III  and 
Representative  Charles  B.  Neely,  Jr.  The  full  membership  of  the  Committee  and  the  staff  assigned  to 
the  Committee  are  listed  in  Appendix  B of  this  report.  A committee  notebook  containing  the  committee 
minutes  and  all  information  presented  to  the  committee  is  filed  in  the  Legislative  Library. 
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COMMITTEE  PROCEEDINGS 

The  Legislative  Research  Commission's  Revenue  Uws  Study  Committee  met  six  times  before 
the  1996  Regular  Session  of  the  1995  General  Assembly  and  recommended  fourteen  bills  in  its  interim 
report  to  the  General  Assembly.  Ten  of  these  bills  were  enacted  in  whole  or  in  part  during  either  the 
1996  Regular  Session  or  the  19%  Second  Extra  Session.  Appendix  C contains  a summar}  ,>f  all  ux 
legislation  enacted  in  19%  and  Appendix  D lists  the  Committee’s  recommendations  and  the  action 
taken  on  them  in  19%. 

The  Revenue  Laws  Study  Committee  held  three  meetings  after  the  19%  Sessions.  The 
Comminee  was  inundated  with  requests  from  legislators,  taxpayers,  the  Department  of  Revenue,  and 
interest  groups  to  study  numerous  issues  of  tax  policy  and  tax  administration.  The  Committee 
considered  many  issues  but  was  unable  to  take  up  all  of  the  issues  suggested  to  it. 

The  Comminee  continued  to  consider  all  proposed  tax  changes  in  light  of  general  policies  of  tax 
policy  and  as  part  of  an  examination  of  the  existing  tax  struemre  as  a whole.  The  tax  policies  identified 
by  the  Comminee  were  fairness,  uniformity,  application  of  low  rates  to  a broad  base,  stability  and 
responsiveness  as  a source  of  revenue,  administrative  efficiency,  simplicity,  and  ea.se  of  compliance. 
In  addition,  the  comminee  identified  the  tax  policy  of  neutrality:  the  tax  struemre  should  not  interfere 
unnecessarily  with  taxpayers’  economic  decisions. 

Based  on  its  consideration  of  these  policies,  the  Comminee  investigated  and  adopted  several 
proposals  to  give  tax  relief.  These  recommendations  are  reflected  in  Legislative  Proposals  3.  4.  8.  and 
13.  Legislative  Proposal  4 would  provide  for  automatic,  annual  tax  reductions  by  preventing  the 
gradual  increase  in  personal  income  taxes  that  otherwise  results  as  inflation  increases  the  dollar 
amounts,  but  not  the  real  value,  of  individuals’  incomes.  Legislative  Proposal  13  would  further  tax 
simplicity  and  administrative  efficiency  by  eliminating  the  inheritance  tax.  which  is  urmecessarily 
complex.  Legislative  Proposal  8 would  simplify  tax  filing  for  consumers  by  allowing  them  to  pay  use 
taxes  annually  rather  than  monthly.  Ugislative  Proposal  3 would  provide  relief  to  taxpayers  who 
would  otherwise  be  taxed  unfairly  when  they  earn  money  in  one  tax  year  but  are  required  to  refund  it 
in  a later  year. 
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The  Committee  recognized  a strong  policy  of  administering  taxes  so  that  taxpayers  cannot  easily 
avoid  paying  the  taxes  they  owe.  When  some  taxpayers  do  not  pay  their  taxes,  the  difference  must  be 
made  up  by  raising  taxes  on  those  who  comply  with  the  law.  Legislative  Proposal  1 would  require 
withholding  from  contract  payments  to  or  on  behalf  of  nonresident  individuals  who  perform  personal 
services  in  this  State.  These  lonresidents  owe  North  Caroli  i income  t?xes  on  the  income  from 
performing  services  here  but  often  do  not  pay.  Legislative  Proposal  6 would  appropriate  funds  for 
additional  interstate  auditors,  who  will  increase  revenues  by  assessing  taxes  that  are  due  but  not  paid. 

The  Committee  recognized  that  the  policy  of  tax  fairness  dictates  that  like  taxpayers  should  be 
treated  alike.  It  identified  a provision  of  the  current  law  that  violates  this  principle:  the  sales  and  gross 
receipts  taxes  on  piped  natural  gas  apply  to  sales  by  utilities  but  not  to  sales  by  sellers  who  are  not 
utilities.  As  more  and  more  sellers  who  are  not  utilities  enter  the  market,  the  State  and  local  tax  bases 
are  eroded  aiKl  the  principles  of  fairness  and  neutrality  are  violated.  Legislative  Propiosal  1 1 eliminates 
these  problems  by  replacing  the  sales  and  gross  receipts  taxes  on  piped  natural  gas  with  a per  therm  tax 
that  eliminates  the  distinction  between  sales  by  utilities  and  sales  by  others. 

As  in  the  past,  the  Committee  proved  to  be  an  excellent  forum  for  taxpayers  and  tax 
administrators  to  propose  changes  in  the  revenue  laws.  A number  of  taxpayers  wrote  to  or  appeared 
before  the  Committee  to  discuss  tax  problems  they  felt  need  to  be  resolved.  As  a result  of  input  from 
taxpayers  and  tax  administrators,  the  Committee  recommends  the  following  proposals:  Legislative 
Proposal  5,  which  allows  local  governments  to  recover  debts  under  the  existing  income  tax  refund 
setoff  program  for  State  debts  and  provides  that  the  costs  of  the  program  will  be  borne  by  the  debtors 
rather  than  the  government  agencies  to  whom  debts  are  owed;  Legislative  Proposal  9,  which  revises  the 
distinction  between  custom  computer  software,  which  is  not  subject  to  sales  tax.  and  mass-produced 
computer  software,  which  is  subject  to  sales  tax;  Legislative  Proposal  10.  which  allows  local 
governments  and  nonprofit  entities  an  additional  period  of  time  to  apply  for  refunds  of  sales  and  use 
taxes  they  pay;  and  Legislative  Proposal  14,  which  requires  local  governments  to  account  annually  for 
their  use  of  funds  collected  to  support  improvements  to  91 1 emergency  systems.  Legislative  Proposal  2 
contains  the  Committee  s annual  recommendation  that  references  in  State  tax  statutes  to  the  Internal 
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Revenue  Code  be  updated  to  include  federal  amendments  made  during  the  past  year.  Because  of 
extensive  changes  to  the  Code  enacted  by  Congress  in  19%.  this  proposal  will  have  a more  significant 
impact  on  taxpayers  and  on  the  General  Fund  than  in  recent  years.  Appendix  E contains  a chan 
detailing  the  federal  tax  law  changes  that  will  affect  State  taxable  income  if  this  proposal  is  adopted. 

The  Committee  stu  ed  numero  i proposals  for  technical  and  administrative  changes  to  the 
revenue  laws  raised  by  the  Department  of  Revenue  and  by  legislative  staff.  Legislative  Proposal  7 
allows  the  sale  of  personal  property  for  delinquent  taxes  to  occur  in  any  county,  rather  than  in  Wake 
County  as  under  current  law;  this  change  will  reduce  the  administrative  costs  of  levy  and  sale  on 
personal  property.  Legislative  Proposal  12  adjusts  the  formula  for  distributing  part  of  the  franchise 
gross  receipts  tax  to  municipalities,  to  eliminate  unintended  reductions  in  the  amounts  distributed  to 
certain  municipalities.  Legislative  Proposal  15  changes  the  licensing  requirements  for  motor  fuel 
exporters  and  makes  clarifying  changes  to  the  new  “tax  at  the  rack"  collection  method.  Legislative 
Proposal  16  contains  the  Committee's  suggestions  for  technical,  clarifying,  and  conforming  changes  to 
the  laws. 

Finally.  Legislative  Proposal  17  is  the  Revenue  Law  Study  Comminee’s  recommendation  that  the 
committee  become  a permanent,  statutory'  commission,  rather  than  a conuuittee  of  the  Legislative 
Research  Commission  whose  authority  must  be  renewed  every  two  years.  The  Committee  has  been 
serving  a vital  role  for  more  than  twenty  ye;  the  General  Assembly  will  benefit  from  an  annual 
review  of  the  revenue  laws  by  a statutory  legislative  commission. 
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Legislative  Proposal  1 
97-LCX-003( 1. 1) 

(THIS  IS  A DRAFT  AND  NOT  READY  FOR  INTRODUCTION) 


Short  Title:  Withholding  for  Nonresidents.  (Public) 


Sponsors:  Representatives  Neely,  Blue,  Cansler,  Capps,  Church, 

and  Shubert. 


Referred  to: 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


A BILL  TO  BE  ENTITLED 

AN  ACT  TO  REQUIRE  WITHHOLDING  FROM  CERTAIN  PAYMENTS  TO 
NONRESIDENTS  IN  ORDER  TO  PREVENT  NONRESIDENTS  FROM  AVOIDING 
NORTH  CAROLINA  INCOME  TAXES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  105-163.1(15)  reads  as  rewritten: 

"(15)  Wages.  --  The  term  has  the  same  meaning  as  in 
section  3401  of  the  Code  except  it  does  not 
include  rorouneration  paid  by  a farmer  4or  services 
porformod  on  faiiunr'r  farm — ma — produGing  ■ ■■  or 

har^-'oct  irg agricultural productc cr r* 

porting — tho  agricultural — products  to  market. 


14 

a.  Remuneration  paid  by  a 

farmer 

for 

services 

15 

oerformed  on  the  farmer's 

farm  in 

producing  or 

16 

hflr-vpstinq  agricultural 

products 

or  in 

17 

transporting  the  agricultural — 

products  to 

18 

market. 

19 

h.  The  first  thirty-five. 

thousand 

dollars 

20 

r <535. 0001  of  severance 

wages 

paid 

to  an 

21 

f^mpinyee  during  the  taxaoie  year 

as  the  result 
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of  the  permanent  closure  of  a manufacturing  or 
processing  plant." 

Section  2.  Article  4A  of  Chapter  105  of  the  General 
Statutes,  as  amended  by  Section  1 of  this  act,  reads  as 
rewritten: 

"Article  4A 

"Withholding  of  Incomo  Taxoe  from  Wagoc  and-  Payment  of  Incomo 
■Tax— by  Withholding;  Estimated  Income  Tax  for  Individuals. 

"S  105-163.1.  Definitions. 

The  following  definitions  apply  in  this  Article: 

( 1 ) Compensation.  — Consideration  a payer  pays  a 
nonresident  individual  or  nonresident  entity  for 
personal  services  performed  in  this  State. 

( 2 ) Contractor.  — Either  of  the  following; 

a.  A nonresident  individual  who  performs  personal 
services  in  this  State  for  compensation  other 
than  wages. 

b.  A nonresident  entity  that  provides  for  the 
performance  of  personal  services  in  this  State 
for  compensation. 

( 3 ) Dependent.  — An  individual  with  respect  to  whom  an 
income  tax  exemption  is  allowed  under  the  Code. 

( 4 ) Employee.  — An  individual,  whether  a resident  or  a 
nonresident  of  this  State,  who  performs  services  in 
this  State  for  wages  or  an  individual  who  is  a 
resident  of  this  State  and  performs  services 
outside  this  State  for  wages.  The  term  includes  an 
ordained  or  licensed  member  of  the  clergy  who 
elects  to  be  considered  an  employee  under  G.S. 
105-163. lA,  an  officer  of  a corporation,  and  an 
elected  public  official. 

( 5 ) Employer.  — A person  for  whom  an  individual 
performs  services  for  wages.  In  applying  the 
requirements  to  withhold  income  taxes  from  wages 
and  pay  the  withheld  taxes,  the  term  includes  a 
person  who; 

» Controls  the  payment  of  wages  to  an  individual 
for  services  performed  for  another. 

Pays  wages  on  behalf  of  a person  who  is  not 
engaged  in  trade  or  business  in  this  State. 
Pays  wages  on  behalf  of  a unit  of  government 
that  is  not  located  in  this  State. 

^ Pays  wages  for  any  other  reason. 

iil  Individual.  — Defined  in  G.s.  105-134.1. 
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28 

29 

30 


?l4sceJ-laneous  payroll  period.  --  a payroll  period 
than  a — daily,  weekly,  biweekly,  semimonthly^ 
rnonthly ^ — quarterly,  semiannual,  or  annual  payroll 
period. 

1§1  Nonresident  entity.  — Any  of  the 


6 

a . 

A foreign  limited  liability  company,  as 

7 

defined  in  G.S.  57C-1-03,  that  has  not 

8 

obtained  a certificate  of  authority  from  the 

9 

Secretary  of  State  pursuant  to  Article  7 of 

10 

Chapter  57C  of  the  General  Statutes. 

11 

A foreign  limited  partnership  as  defined  in 

12 

G.S.  59-102  or  a general  partnership  fojrmed 

13 

under  the  laws  of  any  jurisdiction  other  than 

14 

this  State,  unless  the  partnership  maintains 

15 

a permanent  place  of  business  in  this  State 

16 

c . 

A foreign  corporation,  as  defined  in  G.S. 

17 

55-1-40,  that  has  not  obtained  a certificate 

18 

of  authority  from  the  Secretary  of  State 

19 

pursuant  to  Article  15  of  Chapter  55  of  the 

20 

General  Statutes. 

21 

(9)  Pass 

-through  entity.  — Defined  in  G.S. 

22 

105- 

163.010. 

23 

(10)  Payer.  — A person  who  contracts  to  pay  a 

24 

nonresident  individual  or  a nonresident  entity 

25 

compensation  for  personal  services  performed  in 

26 

this 

State. 

27 

(11)  Payroll  period.  — A period  for  which  an  employer 

employer. 


31 

32 

Code . 

(IT)  Wflqpc.  --  The  term  has  the  same  meaning  as  in 

33 

.spr'tion  34  01  of  the  Code  except  xt  does  not  include 

34 

any 

of  the  following: 

35 

a . 

Remuneration  paid  by  a farmer  ror  services. 

36 

oerformed  on  the  farmer's  farm  in  producing  or 

37 

harvestina  agricultural  products  or  in 

38 

transporting  the  agricultural  proaucts — ^ 

39 

market. 

40 

b. 

ThP  fir«?t  thirty-five  thousand  dullais 

41 

/5T^  noo)  of  severance  wages  paid  to  an 

42 

imnlovee  during  the  taxable  year  as  the  result 

43 

nf  the  permanent  closure  of  a manufacturing  or 

44 


processing  plant. 
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21 

22 

23 

24 

25 

26 

27 

28 
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31 
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34 

35 

36 

37 
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39 
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respect  to  different  rates  of  wages  for  different  payroll  periods 
applicable  to  the  various  combinations  of  exemptions  to  which  an 
employee  may  be  entitled  and  taking  into  account  the  appropriate 
standard  deduction.  The  tables  may  provide  for  the  same  amount 
to  be  withheld  within  reasonable  salary  brackets  or  ranges  so 
designed  as  to  result  in  tne  withholding  during  a year  of 
approximately  the  amount  of  an  employee's  indicated  income  tax 
liability  for  that  year.  The  withholding  of  wages  pursuant  to 
and  in  accordance  with  these  tables  shall  be  deemed  as  a matter 
of  law  to  constitute  compliance  with  the  provisions  of  subsection 
(a)  of  this  section,  notwithstanding  any  other  provisions  of  this 
Article . 

(c)  withholding  If  No  Payroll  Period.  — If  wages  are  paid  with 
respect  to  a period  which  that  is  not  a payroll  period,  the 
amount  to  be  deducted  and  withheld  shall  be  that  applicable  in 
the  case  of  a miscellaneous  payroll  period  containing  a number  of 
days,  excluding  Sundays  and  holidays,  equal  to  the  number  of  days 

in  the  period  with  respect  to  which  such  wages  are  paid. fd-) — 

paid.  In  any  case  in  which  wages  are  paid  by  an  employer  without 
regard  to  any  payroll  period  or  other  period,  the  amount  to  be 
deducted  and  withheld  shall  be  that  applicable  in  the  case  of  a 
miscellaneous  payroll  period  containing  a number  of  days  equal  to 
the  number  of  days,  excluding  Sundays  and  holidays,  which  have 
elapsed  since  the  date  of  the  last  payment  of  such  wages  by  such 
employer  during  the  calendar  year,  or  the  date  of  commencement  of 
employment  with  such  employer  during  such  year,  or  January  1 of 
such  year,  whichever  is  the  later. 

(d)  Estimated  Withholding.  — The  Secretary  may,  bv  rule, 
authorize  employers  to  estimate  the  wages  to  be  paid  to  an 
employee  during  a calendar  quarter,  calculate  the  amount  to  be 
withheld  for  each  period  based  on  the  estimated  wages,  and,  upon 
payment  of  wages  to  the  employee,  adjust  the  withholding  so  that 
the  amount  actually  withheld  is  the  amount  that  would  be  required 
to  be  withheld  if  the  employee's  payroll  period  were  quarterly. 

(e)  Alternatives  to  Tables.  — if  the  Secretary  determines 
that  use  of  the  withholding  tables  would  be  impractical,  would 
impose  an  unreasonable  burden  on  an  employer,  or  would  produce 
substantially  incorrect  results,  the  Secretary  may  authorize  or 

require an  employer  to  use  some  other  method  of  determining  the 

amounts  to  be  withheld  under  this  Article.  The  alternative 
method authorized  by  the  Secretary  must  reasonably  approximate 

predicted — income  tax  liability  of  the  affected  employees.  Ih 

addition^ — with — the agreement  of  the  employer  and  employee f the 

— authorize  an  employer  to  use  an  alternative  inethod 
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1 that  results — in — withholding  of  a greater  eunount  than  otherwise 

2 required  under  this  section. 

3 The  Secretary's  authorization  of  an  alternative  method  is 

4 discretionary  and  may  be  cancelled  at  any  time  without  advance 

5 notice  if  the  Secretary  finds  that  the  method  is  being  abused  or 

6 is  not  resuj-tinq  in  the  withholding  of  an  amount  reasonably 

7 approximating  the  predicted  income  tax  liability  of  the  affected 

8 employees.  The  Secretary  shall  give  an  employer  written  notice 

9 of  any  cancellation  and  the  findings  upon  which  the  cancellation 

10  is  based.  The  cancellation  becomes  effective  upon  the  employer *s 

11  receipt  of  this  notice  or  on  the  third  day  after  the  notice  was 

12  mailed  to  the  employer,  whichever  occurs  first.  If  the  employer 

13  requests  a hearing  on  the  cancellation  within  30  days  after  the 

14  cancellation,  the  Secretary  shall  grant  a hearing.  After  a 

15  hearing,  the  Secretary's  findings  are  conclusive. 

16  — The  Secretary  may, — by— re^el-ationc-, — authoriae  eroployere ; 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


( 1 ) To— estimate — the — wa^es — wbieh — will — be — paid — fee — aey 
OHiployee  in  any  quarter  of  the  calendar-  year; 

To  dete'Croine -fche  amount  to  be  deducted  and  withheld 
upon — each — payment  of — wages — te — such  employee  during 
such — quarter — as — — the — appropriate — average  of — the 
wages — so — octiroated — constituted — the — actual — wages 
paid-; — and 

To  deduct  and  withheld  upon  any  payment  of  wages 
to  such  employee  during — such  quarter  such — amount — ae 

may be — nocossary — to  adjust — tho  amount — actually 

deducted — and — withheld — upon — the — wages — — such 


-fi-) — The — Socrotary — le 


omployoe — during — s-ireh — quarter — te — the — amount — that 
vjould  bo — required — to  be — deducted — and  withheld 
during  such  gnari~or — ii — the  payroll — period  of  the 
omployee — was — quarterly  ■ 
authoriaed- 


-in — unusuai- 


that — the — nse — oi — the — prescribed 


circumstances 
tables — ie 


33  wherein — he — f inds — — — — 

34  impracticablo  or  conctituroc  an  unreasonable  requirement  of  the 

35  employer  to  authoriao  curh  omployor  to  use  some  other  method  of 

36  determining — the — amounts — to  bo  withhold  under  this — Article, 

37  ptiQvidod the — amounts — withhold  undor  gurh  other  method  will 

38  reasonably  approximate  tho  indicated  incomo  tax  liability  oi-brs 

39  employees . Further,  tho  Secrotary  may  authoriao  an  employer  to 

40  use  another  method  for  liotTorroining  the  amounts  to  be  withheld 

41  under  tho  provisnonr  of  this  nrticlo  from  tho  wages  or  seUrt^ 

42  04 groups of employees or individual, employees  if  -,  the 

43  c-ircumstancoe^i>u  snrh  that  tho  urn  of  the  tablor  would  pred.n.e 

44  substantially  incorroot  rognltc.  ^ny  authoriaat ion  of  the  use  of 
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1 a-'d4fferenti  method  sha^l — bo  cwbjooti  to  roview  and  caiw^lla-tAon  of 

2 altjoratiion — by — the  Sooretiary — overy — twolfth — n*onth , end — the 

3 Secretary  may  oanoel  such -authoriaetaon  or  order  an- -alteration  ot 

4 eeeh — method — at — aey — time — upon  a — finding — by — him — that — such 

5 authoriaation — 4e — being — abucod  og — that — eueh — method — — net 

6 resulting — in — the — withholding  of  a sum — reasonably — approx aiaating 

7 the — indicated — income  tax — liability — of — the  employees > which 

8 finding  may — be  made  by — the  Secretary — with -or  without — notice  or  a 

9 hearing  and — s ha-11 — be — conclusive  oxoopt  as — hereinafter — provided. 

10  The  Secretary  shall  notify  the  omployor  in  writing  of  his — f-inding 

1 1 and — order — thereon , — and — such — notice  shall — bo  deemed — to  havo — been 

12  received — by — the — employer — on — the — third  day — after — having — been 

13  depoB  ited — in  the  mail — and  tho  employer  shall — thereafter  abide  by 

14  such — order. — Any — employer — f oeling — aggrieved — by — eueh — order — may 

1 5 thereafter — apply — fer — a — hearing — thereon — before  the — Secretary; 

16  unless — a — hearing  has — been  previously  held; — and-  upon-  such  hearing 

17  the  findings  of  the- Secretary  shall  be  deemed  conclusive. 

18  fg-)- -The- ■ Secretary  is  authorised  to  provide  by  regulation, — under 

19  such  conditions — and — to — such — extent  as — he — deems — proper, — for 

20  withholding — in — addi-ti-on — to — that — otherwise  requirod — under — this 

2 1 section — in-cases — in  which  the  employer  and— the  employee  agree  to 

22  such — additional — w-ithholding. — Suoh — additional — withholding — shall 

23  for  all  purpocos  be  treated  as  other  withholding  amounts — required 

24  to  be  deducted  and  withheld  under— this  Article. 

2 5 -fh-) — The  act — of  oowplianco — with — any — of — the  provisions — of — this 

26  Article  by  a nonresident  employer  shall  not  -constitute  an  act  -in 
2 7 evidence  of — and  shall — not — be  deemed — to — be  evidence — that — suoh 

28  nonresident  is  doing  business  in  this  State. 

29  "S  105-163.3.  Withholding — in — acoordanoo — with — regulations .- 

30  Certain  payers  must  withhold  taxes. 

31  (a)  Requirement.  — Every  payer  shall  deduct  and  withhold  from 


32 

compensation  paid  to  a contractor  the  State  income  taxes  oavable 

33 

by  the  contractor  on  the 

compensation  as 

provided  in 

this 

34 

section.  The  amount  of  taxes  to  be  withheld  is  four  oercent 

(4%) 

35 

of  the  compensation  paid  to 

the  contractor. 

The  taxes  a payer 

36 

withholds  are  held  in  trust  : 

Cor  the  Secretary. 

37 

(b)  Thresholds.  --  For  a 

payer  that  is  an 

employer  subiect  to 

38 

the  withholding  requirement 

of  G.S.  105-163 

.2,  withholdinc 

39 

required  under  this  section 

only  if  the  total  compensation 

the 

40 

payer  pays  to  the  contractor 

during  the  calendar  year  exceeds 

six 

41 

hundred  dollars  ($600.00). 

For  other  payers,  withholdinc 

1 is 

42 

required  only  if  the  total 

compensation  the 

payer  pays  to 

the 

43 

contractor  during  the  calendar  year  exceeds  ten  thousand  dollars 

44 

($10,000) . 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 


j_c)  Exemptions. — The  withholding  requirement  does  not  apply 

t-n  the  following; 

gg.niPensation  that  is  subject  to  the  withholding 
requirement  of  G.S.  105-163.2. 

C ? 1 ^PP^P^^sat ion  paid  to  an  ordained  or  licensed  member 
of  the  clergy. 

(d)  Returns;  Due  Date.  A paver  shall  file  a return  with  the 

Secretary  on  a form  prepared  by  the  Secretary  and  shall  provide 
any  information  required  by  the  Secretary.  The  return  is  due  15 
days  after  the  end  of  each  month  during  which  the  payer  pays 
compensation  to  a contractor.  Withheld  taxes  are  payable  when 
the  return  is  due.  The  Secretary  may  extend  the  time  for  filing 
the  return  or  paying  the  tax  as  provided  in  G.S.  105-263. 

(e)  Annual  Statement;  Report  to  Secretary. A payer 

required  to  deduct  and  withhold  from  a contractor's  compensation 
under  this  section  shall  furnish  to  the  contractor  duplicate 
copies  of  a written  statement  showinq  the  followinq; 

( 1 ) The  payer's  name,  address,  and  taxpayer 
identification  number. 

( 2 ) The  contractor *s  name,  address,  and  taxpayer 
identification  number. 

( 3 ) The  total  amount  of  compensation  paid  during  the 
calendar  year. 

( 4 ) The  total  amount  deducted  and  withheld  under  this 
section  during  the  calendar  year . 

This  statement  is  due  by  January  31  followinq  the  calendar  year 
or,  if  the  contract  is  completed  before  the  end  of  the  calendar 

year,  within  45  days  after  the  payer's  last payment — o^ 

compensation  to  the  contractor . The  Secretary — may — require — the 
payer  to  include  additional  information  on  the statement . 

Each  payer  shall  file  with  the  Secretary  an  annual  report  tha.t 
compiles  the  information  contained  in — each — o_f — — payer  s 
statements  to  contractors  and  any  other  information  required  by 
the  Secretary.  This  report  is  due  on  the  date  prescribed  by  the 
Secretary  and  is  in  lieu  of  the  information  report  required  by 


(f)  Records.  — If  a Payer  does  not  withhold  from  payments  _a 
nonresident  corporation  or  nonresident  limited — liability 


company  because  the  entity ^as_ 


obtained  a certificate  of 


Verity  from  the  SecretarL-Of  the  payer  sh»ll  obtain 

77::^  identification  number  issued  by  the 

nf  a paver  Hoes  not  wxtnnold  from  payments 

tTan  inHw-irinal  because  the  individual  is  a residen_^ 


the  payer 

tr.:?  address  socxai  security  nu^er. 
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1 If  a payer  does  not  withhold  from  a partnership — because the 

2 partnership  has  a permanent  place  of  business — in  this — State, — the 

3 paver  shall  obtain  the  partnership's  address  ai}4 — taxpayer 

4 identification  number.  The  payer  shall  retain — tl^_s — inf ormation 

5 with  its  records. 

6 The  wanner  of  withholding  and  the  amount  to  be  deducted  and 

7 withheld  under  G.S-. — 105-163.3 — shall  bo  doterminod  An  acoordanoo 

8 with — tables, — rules, — aed — rogulations — adopted — by — the — Secretary .r 

9 The  withholding — oxemptiee — allowed — by — these  tables-,  rules , and 

1 0 regulations  shall,  as — nearly  as — possablo,  appreximate  tho 

1 1 exemptions , — deductions , — and  crodifes — to  which  an  employee  would  bo 


entitled  under 
"S  105-163.4. 

Article  4 of  this  Chapter-.- 
Withholdinq  does  not  create  nexus. 

A nonresident  withholdinq  aqent's  act  in 

compliance 

with 

this 

Article  does 

not  in  itself  constitute 

evidence 

that 

the 

nonresident  is 

doinq  business  in  this  State. 

No  withbol-dieg- 

1 8 The  amount  -an — employer — pays  an  employee  as — reimbursement — ter 

1 9 ordinary  and — necessary — expenses — incurred — by — tho  employee  on 

20  behalf  of  the  employer  and  in  the  furtherance  of  the  business  of 

2 1 the  employer — is — not  wages — and — is — not  subject — to  withholding  under 

22  this  Article. 


23  "S  105-163.5.  Exempt ions  Employee  exemptions  allowable; 

24  certificates. 

2 5 (a)  An  employee  receiving  wages  s ha-11 — be  i^  entitled  to  the 

26  exemptions  for  which  such  the  employee  qualifies  under  the 

27  provisions  - of-  Article  4 of  this  Chapter. 

28  (b)  Every  employee  shall,  on  or  before  January — 1-, — — or  at 

29  the  time  of  commencing  employment,  whichever — is — later,  furnish 

30  his  or  her  employer  with  a signed  withholding  exemption 

31  certificate  informing  the  employer  of  the  exemptions  the  employee 

32  claims,  which  in  no  event  shall  exceed  the  amount  of  exemptions 

33  to  which  the  employee  is  entitled  under  the  Goda; — but-, — in  the 

34  event — that  Code.  If  the  employee  fails  to  file  the  exemption 

35  certificate  the  employer,  in  computing  amounts  to  be  withheld 

36  from  the  employee's  wages,  shall  allow  the  employee  the  exemption 

37  accorded  a single  person  with  no  dependents. 

38  (c)  Withholding  exemption  certificates  shall  take  effect  as  of 

39  the  beginning  of  the  first  payroll  period  which  that  ends  on  or 

40  after  the  date  on  which  such  the  certificate  is  furnished,  or  if 

41  payment  of  wages  is  made  without  regard  to  a payroll  period,  then 

42  such  the  certificate  shall  take  effect  as  of  the  beginning  of  the 

43  miscellaneous  payroll  period  for  which  the  first  payment  of  wages 

44  is  made  on  or  after  the  date  on  which  such  the  certificate  is 
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35 
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37 

38 

39 
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44 


furni  ffh-n“f^  f — provided, — that 

1 ^ ] 9^0 1 — shall — be  doomed 

before — January 

furnished . 

on — that — date. 

(d)  Iff  on  any  day  during  the  calendar  year,  the  amount  of 
withholding  exemptions  to  which  the  employee  is  entitled  is  less 
than  the  amount  of  withholding  exemptions  claimed  by  the  .nployee 
on  the  withholding  exemption  certificate  then  in  effect,  with 
respect  to  him,  the  employee,  the  employee  shall,  within  10  days 
thereafter,  furnish  the  employer  with  a new  withholding  exemption 
certificate  relating — he  stating  the  amount  of  withholding 
exemptions  which  the  employee  then  claims,  which  shall  in  no 
event  exceed  the  amount  to  which  he  the  employee  is  entitled  on 
cuch  that  day.  If,  on  any  day  during  the  calendar  year,  the 
amount  of  withholding  exemptions  to  which  the  employee  is 
entitled  is  greater  than  the  amount  of  withholding  exemptions 
claimed,  the  employee  may  furnish  the  employer  with  a new 
withholding  exemption  certificate  relating  to  stating  the  amount 
of  withholding  exemptions  which  the  employee  then  claims,  which 
shall  in  no  event  exceed  the  amount  to  which  ho  the  employee  is 
entitled  on  €^ooh  that  day. 

(e)  Withholding  exemption  certificates  shall — he — in — such — form 
and  Gonta-i-B — such — information  as — the — Sooretary  may  prescribe, — but-, 
-ifts-Q-f-a-g  must  be  in  the  form  and  contain  the  information  required 
by  the  Secretary.  As  far  as  practicable,  the  Secretary  shall 
cause  the  form  of  such  the  certificates  to  be  substantially 
similar  to  federal  exemption  certificates. 

(f)  In  addition  to  any  criminal  penalty  provided  by  law,  if  an 
individual  furnishes  his  or  her  employer  with  an  exemption 
certificate  that  contains  information  which  has  no  reasonable 
basis  and  that  results  in  a lesser  amount  of  tax  being  withheld 
under  this  Article  than  would  have  been  withheld  if  the 
individual  had  furnished  reasonable  information,  the  individual 
is  subject  to  a penalty  of  fifty  percent  (50%)  of  the  amount  not 

properly  withheld.  ^ ...  , , 
"S  105-163.6.  When  employer  must  file  returns  and  pay  withheld 


t3*es.  , .... 

(a)  General.  - A return  is  due  quarterly  or  monthly  as 

specified  in  this  section.  A return  shall  be  filed  with  the 
Secretary  on  a form  prepared  by  the  Secretary,  shall  report  any 
payments  of  withheld  taxes  made  during  the  period  covered  by  the 
return,  and  shall  contain  any  other  information  required  by  the 

..... 

specified  in  this  section,  n 


as 
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1 collection  of  the  amount  of  taxes  this  Article  requires  an 

2 employer  to  withhold  is  in  jeopardy,  the  Secretary  may  require 

3 the  employer  to  file  a return  or  pay  withheld  taxes  at  a time 

4 other  than  that  specified  in  this  section. 

5 (b)  Quarterly.  — An  employer  who  withholds  an  average  of  less 

6 than  five  hundred  lollars  ($500.00)  of  State  income  taxes  from 

7 wages  each  month  sliall  file  a return  o.id  pay  the  withheld  taxes 

8 on  a quarterly  basis.  A quarterly  return  covers  a calendar 

9 quarter  and  is  due  by  the  last  day  of  the  month  following  the  end 

10  of  the  quarter. 

11  (c)  Monthly.  — An  employer  who  withholds  an  average  of  at 

12  least  five  hundred  dollars  ($500.00)  but  less  than  two  thousand 

13  dollars  ($2,000)  from  wages  each  month  shall  file  a return  and 

14  pay  the  withheld  taxes  on  a monthly  basis.  A return  for  the 

15  months  of  January  through  November  is  due  by  the  15th  day  of  the 

16  month  following  the  end  of  the  month  covered  by  the  return.  A 

17  return  for  the  month  of  December  is  due  the  following  January  31. 

18  (d)  Semiweekly.  — An  employer  who  withholds  an  average  of  at 

19  least  two  thousand  dollars  ($2,000)  of  State  income  taxes  from 

20  wages  each  month  shall  file  a return  by  the  date  set  under  the 

21  Code  for  filing  a return  for  federal  employment  taxes 

22  attributable  to  the  same  wages  and  shall  pay  the  withheld  State 

23  taxes  by  the  date  set  under  the  Code  for  depositing  or  paying 

24  federal  employment  taxes  attributable  to  the  same  wages.  The  date 

25  set  by  the  Code  for  depositing  or  paying  federal  employment  taxes 

26  shall  be  determined  without  regard  to  S 6302(g)  of  the  Code. 

27  An  extension  of  time  granted  to  file  a return  for  federal 

28  employment  taxes  attributable  to  wages  is  an  automatic  extension 

29  of  time  for  filing  a return  for  State  income  taxes  withheld  from 

30  the  same  wages,  and  an  extension  of  time  granted  to  pay  federal 

31  employment  taxes  attributable  to  wages  is  an  automatic  extension 

32  of  time  for  paying  State  income  taxes  withheld  from  the  same 

33  wages.  An  employer  who  pays  withheld  State  income  taxes  under 

34  this  subsection  is  not  subject  to  interest  on  or  penalties  for  a 

35  shortfall  in  the  amount  due  if  the  employer  would  not  be  subject 

36  to  a failure-to-deposit  penalty  had  the  shortfall  occurred  in  c. 

37  deposit  of  federal  employment  taxes  attributable  to  the  same 

38  wages  and  the  employer  pays  the  shortfall  by  the  date  the 

39  employer  would  have  to  deposit  a shortfall  in  the  federal 

40  employment  taxes. 

41  (e)  Category.  The  Secretary  shall  monitor  the  amount  of 

42  taxes  withheld  by  an  employer  or  estimate  the  amount  of  taxes  to 
4 3 be  withheld  by  a new  employer  and  shall  direct  each  employer  to 
44  pay  withheld  taxes  in  accordance  with  the  appropriate  schedule. 
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1 An  employer  shall  file  a return  and  pay  withheld  taxes  in 

2 accordance  with  the  Secretary's  direction  until  notified  in 

3 writing  to  file  and  pay  under  a different  schedule. 

4 "S  105-163.7.  Statement  to  employees;  information  to  Secretary. 

5 (3)  Every  employer  required  to  deduct  and  withhold  from  an 

6 e'oloyee's  wager  under  r.s.  106-163.2  shall  furnish  to  each — such 

7 tl'.e  employee  i..  respect  to  the  remuneration  paid  by  such  the 

8 employer  to  such  employee  during  the  calendar  year,  on  or  before 

9 January  31  of  the  succeeding  year,  or,  if  his  the  employment  is 

10  terminated  before  the  close  of  cuch  the  calendar  year,  within  30 

11  days  from  after  the  date  on  which  the  last  payment  of 

12  remuneration  is  made,  duplicate  copies  of  a written  statement 

13  showing  the  following: 


14 

15 

(1) 

The 

and 

name  of  such  person;  employer's  nam 
taxpayer  identification  number. 

le,  address. 

16 

(2) 

The 

name  of — the — employee — and — hie  employee's  name 

17 

and 

social  security  account  number;  number. 

18 

(3) 

The 

total  amount  of  waqes ; wages. 

19 

(4) 

The 

total  amount  deducted  and  withheld 

under  G.S. 

20 

105- 

-163.2. 

21 

(b) 

The 

Secretary  may  require  an  employer 

to  include 

22 

information 

not 

listed  in  subsection  (a)  on  the 

employer ' s 

23  written  statement  to  an  employee  and  to  file  the  statement  at  a 

24  time  not  required  by  subsection  (a).  Every  employer  shall  file  an 

25  annual  report  with  the  Secretary  that  contains  the  information 

26  given  on  each  of  the  employer's  written  statements  to  an  employee 

27  and  other  information  required  by  the  Secretary.  The  annual 

28  report  is  due  on  the  same  dat  j the  employer's  federal  information 

29  return  of  federal  income  taxes  withheld  from  wages  is  due  under 

30  the  Code.  The  report  required  by  this  subsection  is  in  lieu  of 

31  the  report  required  by  G.S.  105-154. 

32  (c)  An  employer  who  is  required  to  file  an  annual  report  under 

33  subsection  (b)  of  this  section  must  report  to  the  Secretary  the 

34  following  information  concerning  compliance  with  Article  1 of 

35  Chapter  97  of  the  General  Statutes,  the  Workers'  Compensation 

36  Act: 

Whether  the  employer  is  required  to  maintain 

insurance  or  qualify  as  a self-insured  employer 

under  the  provisions  of  G.S.  97-93. 

Whether  the  employer  is  insured,  self-insured 

through  a group,  or  individually  self-insured. 

The  name  of  the  employer's  workers'  compensation 
insurance  carrier  and  the  number  and  expiration 
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(1) 

38 

39 

40 
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41 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


(4) 


(5) 


(6) 


date  of  the  insurance  policy  if  the  employer  has 
workers'  compensation  insurance. 

The  name  of  the  self-insured  group,  the  group's 
third-party  administrator , and  the  group  s or 
employer's  self-insured  code  number  used  by  the 
Department  of  Insurance,  if  the  i^mployer  is  a 
member  of  a self-insured  group. 

The  name  of  the  employer's  third-party 
administrator  and  the  employer's  self-insured  code 
number  used  by  the  Department  of  Insurance,  if  the 
employer  is  individually  self-insured. 

Whether  any  information  reported  to  the  Secretary 
on  a previous  return  has  changed. 

14  The  Secretary  must  compile  the  information  concerning  workers 

15  compensation  reported  by  employers  on  an  annual  report  and  must 

16  give  the  compiled  data  to  the  Industrial  Commission. 

17  "S  105-163.8.  Liability  of  onployef  withholding  agents  and 

18  others. 

19  (a)  Employftg^ — An  omploye-g  Withholding  Agents.  — A withholding 

20  agent  who  withholds  the  proper  amount  of  income  taxes  under  C.S^- 

21  105-163.-2  this  Article  and  pays  the  withheld  amount  to  the 

22  Secretary  is  not  liable  to  any  person  for  the  amount  paid.  A» 

23  employer  A withholding  agent  who  fails  to  withhold  the  proper 

24  amount  of  income  taxes  or  pay  the  amount  withheld  to  the 

25  Secretary  is  liable  for  the  amount  of  tax  not  withheld  or  not 

26  paid.  An  employer  A withholding  agent  who  fails  to  withhold  the 

27  amount  of  income  taxes  required  by  this  Article  or  who  fails  to 

28  pay  withheld  taxes  by  the  due  date  for  paying  the  taxes  is 

29  subject  to  a — penal-fey — equal — fee — twenty- five — percent — (35%-) — ef — the 

30  amount  of  taxoc  not  withheld  or  not  timely  paid  to  the  Secretary 

31  the  penalties  provided  in  Article  9 of  this  Chapter. 

32  (b)  Others.  ” ^ person  who  has  a duty  to  deduct,  account  for, 

33  or  pay  taxes  required  to  be  withheld  under  G.&. — 1-06 — 1 6 3 .-3  this 

34  Article  and  who  fails  to  do  so  is  liable  for  the  amount  of  tax 

35  not  deducted,  not  accounted  for,  or  not  paid. 

36  "S  105-163.9.  Refund  of  overpayment  to  employer  withholding 

37  agent . 

38  An — employer  A withholding  agent  who  pays  the  Secretary  more 

39  under  this  Article  than  the  Article  requires  the  employer-  agent 
4 0 to  pay  may  obtain  a refund  of  the  overpayment  by  filing  an 

41  application  for  a refund  with  the  Secretary.  No  refund  is 

42  allowed,  however,  if  the  employer  withholding  agent  withheld  the 
4 3 amount  of  the  overpayment  from  the  wegee — »£ — fehe — employor*-*^ 
44  employees . wages  or  compensation  of  the  agent's  employees  or 
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contractors.  An-employor  A withholding  aoent  must  file  an 
application  for  a refund  within  the  time  period  set  in  G.S. 
105-266.  Interest  accrues  on  a refund  as  provided  in  G.S. 
105-266. 

"S  105-163.10.  Withheld  amounts  credited  to  4«dividual  taxpayer 
for  calendar  year. 

The  amount  deducted  and  withheld  under  G.S.  105-163.3  this 
Article  during  any  calendar  year  from  the  wages  or  compensation 
of  any  an  individual  shall  be  allowed  as  a credit  to  that 
individual  against  the  tax  imposed  by  — LO-5-134 .3  Article  4 of 
this  Chapter  for  taxable  years  beginning  in  that  calendar  year. 
The  amount  deducted  and  withheld  under  this  Article  during  any 
calendar  year  from  the  compensation  of  a nonresident  entity  shall 
be  allowed  as  a credit  to  that  entity  against  the  tax  imposed  by 
Article  4 of  this  Chapter  for  taxable  years  beginning  in  that 
calendar  year.  If  the  nonresident  entity  is  a pass-through 
entity,  the  entity  shall  pass  through  and  allocate  to  each  owner 
the  owner's  share  of  the  credit. 

If  more  than  one  taxable  year  begins  in  that  oal^nda^F-  year  the 
calendar  year  during  which  the  withholding  occurred,  the  amount 
shall  be  allowed  as  a credit  against  the  tax  for  the  last  taxable 
year  so  beginning.  To  obtain  the  credit  allowed  in  this  section, 
the  individual  or  nonresident  entity  must  file  with  the  Secretary 
one  copy  of  the  withholding  statement  required  by  G.S.  105-163 . 3 
or  G.S.  105-163.7  and  any  other  information  the  Secretary 
requires . 

"S  105-163.11  to  105-163.14.  Repealed  by  Session  Laws  1985,  c. 
443,  s.  1,  effective  for  taxable  years  beginning  on  or  after 
January  1,  1986. 

"S  105-163.15.  Failure  by  individual  to  pay  estimated  income 


:ax;  penalty. 

(a)  In  the  case  of  any  underpayment  of  the  estimated  tax  by  an 
ndividual,  there  shall  be  added  to  the  tax  imposed  under  Article 
i for  the  taxable  year  an  amount  determ.ined  by  applying  the 
ipplicable  annual  rate  established  under  G.S.  105-241. l(i)  to  the 
amount  of  the  underpayment  for  the  period  of  the  underpayment. 

(b)  For  purposes  of  subsection  (a),  the  amount  of  the 
inderpayment  shall  be  the  excess  of  the  required  installment, 
)ver  the  amount,  if  any,  of  the  installment  paid  on  or  before  the 
iue  date  for  the  installment.  The  period  of  the  underpayment 
shall  run  from  the  due  date  for  the  installment  to  whichever  of 
:he  following  dates  is  the  earlier:  (i)  the  fifteenth  day  of  the 
Wth  month  following  the  close  of  the  taxable  year, 

nth  respect  to  any  portion  of  the  underpayment,  the  date  on 
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(3) 


(4) 


which  such  portion  is  paid.  A payment  of  estimated  tax  shall  be 
credited  against  unpaid  required  installments  in  the  order  in 
which  such  installments  are  required  to  be  paid. 

(c)  For  purposes  of  this  section  there  shall  be  four  required 
installments  for  each  taxable  year  with  the  time  for  payment  of 

the  installments  as  follows; 

(1)  First  installment  — April  15  of  taxable  year; 

(2)  Second  installment  — June  15  of  taxable  year; 
Third  installment  — September  15  of  taxable  year; 
and 

Fourth  installment  — January  15  of  following 
taxable  year. 

(d)  Except  as  provided  in  subsection  (e),  the  amount  of  any 

14  required  installment  shall  be  twenty-five  percent  (25%)  of  the 

15  required  annual  payment.  The  term  "required  annual  payment"  means 

16  the  lesser  of: 

(1)  Ninety  percent  (90%)  of  the  tax  shown  on  the  return 
for  the  taxable  year,  or,  if  no  return  is  filed, 
ninety  percent  (90%)  of  the  tax  for  that  year;  or 

(2)  One  hundred  percent  (100%)  of  the  tax  shown  on  the 
return  of  the  individual  for  the  preceding  taxable 
year,  if  the  preceding  taxable  year  was  a taxable 
year  of  12  months  and  the  individual  filed  a return 
for  that  year. 

(e)  In  the  case  of  any  required  installment,  if  the  individual 

26  establishes  that  the  annualized  income  installment  is  less  than 

27  the  amount  determined  under  subsection  (d),  the  amount  of  the 

28  required  installment  shall  be  the  annualized  income  installment, 

29  and  any  reduction  in  a required  installment  resulting  from  the 

30  application  of  this  subsection  shall  be  recaptured  by  increasing 

31  the  amount  of  the  next  required  installment  determined  under 

32  subsection  (d)  by  the  amount  of  the  reduction  and  by  increasing 

33  subsequent  required  installments  to  the  extent  that  the  reduction 

34  has  not  previously  been  recaptured. 

35  In  the  case  of  any  required  installment,  the  annualized  income 

36  installment  is  the  excess,  if  any,  of  (i)  an  amount  equal  to  the 

37  applicable  percentage  of  the  tax  for  the  taxable  year  computed  by 

38  placing  on  an  annualized  basis  the  taxable  income  for  months  in 

39  the  taxable  year  ending  before  the  due  date  for  the  installment, 

40  over  (ii)  the  aggregate  amount  of  any  prior  required  installments 

41  for  the  taxable  year.  The  taxable  income  shall  be  placed  on  an 

42  annualized  basis  under  rules  prescribed  by  the  Secretary.  The 

43  applicable  percentages  for  the  required  installments  are  as 

44  follows: 


1 

2 
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1 

2 

3 

4 

5 

6 
7 


twenty-two  and  one-half 


(2) 

(3) 

(4) 


(1)  First  installment 
percent  (22.5%); 

Second  installment  --  forty-five  percent  (45%); 
Third  installment  — sixty-seven  and  one-half 
percent  (67.5%);  and 

, , Fourth  installment  — ninety  percent  (90%). 

, (f)  No  addition  to  the  tax  shall  be  imposed  under  subsection 

8 (a)  if  the  tax  shown  on  the  return  for  the  taxable  year  reduced 

9 by  the  tax  withheld  under  Article — 4A  this  Article  is  less  than 

10  the  amount  set  in  section  6654(e)  of  the  Code  or  if  the 

11  individual  did  not  have  any  liability  for  tax  under  Division  II 

12  of  Article  4 for  the  preceding  taxable  year. 

13  (g)  For  purposes  of  this  section,  the  term  "tax"  means  the  tax 

14  imposed  by  Division  II  of  Article  4 minus  the  credits  against  the 

15  tax  allowed  by  Arti-c4e — 4-r-  this  Chapter  other  than  the  credit 

16  allowed  by  this  Article.  The  amount  of  the  credit  allowed  under 

17  Articlo  this  Article  for  withheld  income  tax  for  the  taxable 

18  year  is  considered  a payment  of  estimated  tax,  and  an  equal  part 

19  of  that  amount  is  considered  to  have  been  paid  on  each  due  date 

20  of  the  taxable  year,  unless  the  taxpayer  establishes  the  dates  on 

21  which  all  amounts  were  actually  withheld,  in  which  case  the 

22  amounts  so  withheld  are  considered  payments  of  estimated  tax  on 

23  the  dates  on  which  such  the  amounts  were  actually  withheld. 

24  (h)  If,  on  or  before  January  31  of  the  following  taxable  year, 

25  the  taxpayer  files  a return  for  the  taxable  year  and  pays  in  full 

26  the  amount  computed  on  the  return  as  payable,  no  addition  to  tax 

27  shall  be  imposed  under  subsection  (a)  with  respect  to  any 

28  underpayment  of  the  fourth  required  installment  for  the  taxable 

29  year . ... 

30  (i)  Notwithstanding  the  other  provisions  of  this  section,  an 

31  individual  who  is  a fanner  or  fisherman  for  a taxable  year  is 

32  required  to  make  only  one  installment  payment  of  tax  for  that 

33  year.  This  installment  is  due  on  or  before 

34  following  taxable  year  but  may  be  paid  tie 

nr  . ^ £ kiov/nh  ^ nf  that  year.  The  amount  or  tne 

35  interest  on  or  before  March  1 o y ^ 

36  installment  payment  shall  be  the  lesser  o . ,,  of  the 

m Lxty-six  and  two-thirds  percent  (66  2/3%)  of  the 

ta/ shown  on  the  return  for  the  taxable  or, 

if  no  return  is  filed,  sixty-six  and  two-thirds 
Decent  (66  2/3%)  of  the  tax  for  that  year,  or 
OnrLndUd  percent  (100%)  of  the  tax  shown  on  the 
reLrn  of  the  individual  for  the  preceding  taxable 
year  if  the  preceding  taxable  year  was  a taxable 
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1 year  of  12  months  and  the  individual  filed  a return 

2 for  that  year. 

3 An  individual  is  a fanner  or  fisherman  for  any  taxable  year  if 

4 the  individual's  gross  income  from  farming  or  fishing,  including 

5 oyster  farming,  for  the  taxable  year  is  at  least  sixty-six  and 

6 two-thirds  percent  (66  2/3%)  of  the  total  gross  income  from  all 

7 sources  for  the  taxable  year,  or  the  individual's  gross  income 

8 from  farming  or  fishing,  including  oyster  farming,  shown  on  the 

9 return  of  the  individual  for  the  preceding  taxable  year  is  at 

10  least  sixty-six  and  two-thirds  percent  (66  2/3%)  of  the  total 

11  gross  income  from  all  sources  shown  on  the  return. 

12  (j)  In  applying  this  section  to  a taxable  year  beginning  on 

13  any  date  other  than  January  1,  there  shall  be  substituted,  for 

14  the  months  specified  in  this  section,  the  months  that  correspond 

15  thereto.  This  section  shall  be  applied  to  taxable  years  of  less 

16  than  12  months  in  accordance  with  rules  prescribed  by  the 

17  Secretary. 

18  (k)  This  section  shall  not  apply  to  any  estate  or  trust. 

19  "S  105-163.16.  Overpayment  refunded. 

20  If  the  amount  of  wages  or  compensation  withheld  at  the  source 

21  under  — 105-163 . 3 this  Article  exceeds  the  tax  imposed  by 

22  Article  4 of  this  Chapter  against  which  the  withheld  tax  is 

23  credited  under  G.S.  105-163.10,  the  excess  is  considered  an 

24  overpayment  by  the  employ oo.  employee  or  contractor.  If  the 

25  amount  of  estimated  tax  paid  under  G.S.  105-163.15  exceeds  the 

26  taxes  imposed  by  Article  4 of  this  Chapter  against  which  the 

27  estimated  tax  is  credited  under  the  provisions  of  this  Article, 

28  the  excess  is  considered  an  overpayment  by  the  taxpayer.  An 

29  overpayment  shall  be  refunded  as  provided  in  Article  9 of  this 

30  Chapter. 

31  17  Adminietration^ 

32  The  of-  -Article  0 of — this  Chaptor  apply — to  tho  amount 

33  of  Stat»e  arncowe  taxes  this  Articlo — requires  an — employer — fee 

34  withhol'd-ead-pey  to  the  Socretary. — 

35  "S  lOS-163.18. — Rules  and  rogulationc» 

36  — The — Secretary — rs  hereby — authoriaod — fee — prescrlbo — forms — aed — make 

3 7 a4-l — rules  and  regulatrons — which — he  dooms — necossary in  order — fee 

38  aohlftVft.  of  anA-.of  f i r i anh  nn f of  this  ArtiolO- 

39  "S  105-163.19  to  105-163.21.  Repealed  by  Session  Laws  1967,  c. 

40  1110,  s.  4. 

41  "S  105-163.22.  Reciprocity. 

4 2 The  Secretary  of — Revenue  may,  with  the  approval  of  the 

43  Attorney  General,  enter  into  agreements  with  the  taxing 

44  authorities  of  states  having  income  tax  withholding  statutes  with 
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1 such  agreements  to  govern  the  amounts  to  be  withheld  from  the 

2 wages  and  salaries  of  residents  of  such  other  state  or  states 

3 under  the  provisions  of  this  Article  when  such  other  state  or 

4 states  grant  similar  treatment  to  the  residents  of  this  State. 

5 Such  agreements  may  provide  for  recognition  of  the  anticipated 

6 tax  credits  allowed  under  the  provisions  of  G.S.  105-151  in 

7 determining  the  amounts  to  be  withheld. 

8 "S  105-163.23.  Withholding  from  federal  employees. 

9 The  Secretary  of  Revenue  is  horoby  is  designated  as  the  proper 

10  official  to  make  request  for  and  enter  into  agreements  with  the 

11  Secretary  of  the  Treasury  of  the  United  States  to  provide  for  the 

12  compliance  with  this  Article  by  the  head  of  each  department  or 

13  agency  of  the  United  States  in  withholding  of  State  income  taxes 

14  from  wages  of  federal  employees  and  paying  the  same  to  this 

15  State.  The  Secretary  is  hereby  authorized,  empowered  empowered , 

16  and  directed  to  make — request — fer  request  and  enter  into  suoh 

17  these  agreements. 

18  "S  105-163.24.  Construction  of  Article. 

19  This  Article  shall  be  liberally  construed  in  pari  materia  with 

20  Article  4 of  this  Chapter  to  the  end  that  taxes  levied  by  Article 

21  4 shall  be  collected  with  respect  to  wages  and  compensation  by 

22  withholding  from — wagos — by — oraployors-  agents*  withholding  of  the 

23  appropriate  amounts  herein — provided — fojp  and  by  individuals  * 

24  payments  in  installments  by — individuals  of  income  tax  with 

25  respect  to  income  other  than  wageS'.-  not  subiect  to  withholding. 

26  Section  3.  Section  1 of  this  act  is  effective  when  this 

27  act  becomes  law.  The  remainder  of  this  act  becomes  effective 

28  January  1,  1998. 
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Explanation  - Withholding  for  Nonresidents 
Legislative  Proposal  1 

This  proposal  would  requhe  withholding  from  compensation  paid  to  nonresident 
individuals  and  nonresident  entities  for  personal  ser\'ices  performed  in  North  Carolina, 
effective  Januar>'  1, 1998.  It  was  suggested  by  the  Department  of  Revenue. 

North  Carolina  taxes  the  income  of  its  residents  and  also  that  income  derived  by 
nonrr-idents  from  busines'-es,  trades,  -nd  occupations  carried  on  in  this  State.  Most  other 
state  that  have  an  mcomc  tax  tax  nonresidents'  income  in  this  wav.  Like  North  Carolina, 
these  states  generally  give  their  residents  a credit  for  income  tax  paid  to  other  states  on 
income  derived  from  those  states. 

Many  nonresidents  who  derive  income  from  North  Carolina  do  not  pay  the  North 
Carolina  tax  due  on  this  income.  This  problem  is  particularly  troublesome  v%nth  respect  to 
single  e\ent  performers  such  as  athletes  or  entertainers  who  mav  be  paid  large  amounts  for 
their  work  in  North  Carolina.  It  is  difficult,  expensive,  and  inefficient  for  the  Department  of 
Revenue  to  trace  and  pursue  these  nonresidents  who  do  not  pay  the  tax  they  owe. 

This  proposal  will  impose  a withholding  requirement  on  payments  made  to 
nonresidents  for  ser\ices  performed  in  this  state.  This  requirement  is  similar  to  the  current 
law  w'hich  requires  employers  to  withhold  taxes  from  w’ages  paid  their  employees.  The 
new  requirement  will  not  apply  to  w^ages,  w'hich  are  already  covered  under  the  current  law; 
the  new  requirement  applies  to  pavmnents  to  independent  contractors. 

Examples  of  norrresidents  targeted  by  the  proposed  withholding  requirement  are 
musicians,  actors,  and  individual  athletes.  Because  these  individuals  may  be  paid  through  a 
partnership,  limited  liabilit)'  compimy,  or  corjx)ration  that  does  not  have  ties  to  this  State, 
the  withholding  requirement  will  apply  to  payments  to  these  entities  as  well.  If  the  entit)'  is 
registered  in  this  State  or  maintains  a permanent  office  in  this  State,  payments  to  it  are  not 
subject  to  withholding.  Pavments  it  nmkes  to  nonresidents  for  their  services  will,  however, 
be  subject  to  withholding,  under  either  the  new  requirement  for  contract  payments  or  the 
current  requirement  for  wages. 

Under  this  proposal,  a person  or  entit\  w'ho  pays  a nonresident  for  personal  ser\ices 
in  this  State  will  be  required  to  withhold  4%  of  the  payment  and  deposit  the  withheld  taxes 
with  the  Department  of  Revenue.  Private  indi\iduals  and  others  not  already  subject  to  the 
employer  withholding  requirement  do  not  have  to  withhold  unless  the  total  amount  to  be 
paid  to  the  nonresident  exceeds  $10,000.  For  payers  already  withholding  as  employers,  the 
new  withholding  requirement  applies  if  the  total  amount  to  be  paid  to  the  nonresident 
cxc00ci^  $600 

The  withholding  agent  must  regu;»  t \vith  the  Department  of  Revenue.  Withheld 
taxes  are  due  15  days  after  the  end  of  the  month  in  w-hich  the  withholdmg  agent  paid  the 
nonresident.  As  is  the  case  with  employers  who  withhold  from  employet^  wages,  the 
'\ithholding  agent  will  be  required  to  give  each  nonresident  a statement  similar  to  a W-2 
form  in  Januar\'  and  to  provide  a compilation  of  these  statements  to  the  Department  of 
Revenue.  Filing  these  documents  relieves  the  agent  of  the  exLsting  information  reportmg 
requirement  of  G.S.  105-154. 
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The  withheld  taxes  will  be  credited  to  the  nonresident  individual  or  entit\’  from 
which  they  were  withheld.  If  the  entity  is  a pass-through  entih’  such  as  a partnership. 
Subchapter  S corporation,  or  limited  liabilit)'  company,  the  credit  wall  pass  through  to  the 
partners  or  other  owners  of  the  entit)’.  The  nonresident  wall  receive  credit  for  the  withheld 
taxes  by  filing  a North  Carolina  income  tax  return;  an\'  excess  will  be  refunded  to  the 
taxpayer. 

A number  of  other  states  have  instituted  withholding  programs  and  special  audit 
programs  to  close  the  loophole  that  allows  nonresidents  to  avoid  paying  stat«  income  taxes 
they  owe.  California,  Connecticut,  Minnesota,  New  Jersey,  and  South  Carolina  have 
v\ithholding  requirements.  Michigan,  Missouri,  and  New  York  have  special  audit 
programs. 
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Fiscal  Report 

Fiscal  Research  Division 

December  30,  1 996 


Proposal  I:  Withholding  for  Nonresidents  Performing  Personal  Sen  ices 


Summar>-:  The  proposed  bill  requires  North  Carolinians  to  withhold  4%  of  the  payment 
owed  nonresidents  for  ser\ices  rendered  in  the  state.  If  you  currently  withhold  as  an 
employer,  any  payment  to  a nonresident  exceeding  $600  would  require  withholding. 
Persons  not  already  subject  to  employer  withholding  requirements  would  withhold  from 
nonresident  payments  exceeding  $10,000.  If  the  nonresident  is  a corporation  or  a LLC  and 
it  registers  w ith  the  Secretary  of  State  it  will  not  be  subject  to  withholding. 


Effective  Date:  Section  1 is  effective  upon  ratification:  the  remainder  of  the  act  is  effective 
Januar>‘  1,  1998. 


Fiscal  Effect: 

The  Department  of  Revenue  requests  this  legislation  to  increase  the  collection  of  income 
taxes  owed  by  nonresident  companies  and  individuals.  Current  law  already  requires 
withholding  from  nonresident  professional  team  athletes.  With  the  adoption  of  an 
administrative  rule  in  November  1995,  the  Department  requires  professional  athletic 
teams  to  determine  the  portion  of  an  athlete’s  income  subject  to  North  Carolina  ta.\  and 
withhold  7.75%  of  the  athlete's  North  Carolina  source  income. 


Nonresident  withholding  is  being  done  by  a handful  of  states  such  as  California, 
Connecticut,  Minnesota,  Nebraska,  and  South  Carolina.  The  nonresident  withholding 
laws  in  these  states  are  examined  in  more  detail  below. 


I.  OTHER  STATES 


SOUTH  CAROL  INA 

South  Carolina  is  the  only  Southeastern  state  with  n.  nresident  withholding.  (It  should  be 
noted  that  Florida  has  no  individual  income  tax  and  Tennesee’s  individual  income  tax  is 
limited  to  dividends  and  interest  income  only.)  South  Carolina  requires  its  citizens  to 
Nsithhold  2%  of  each  payment  to  a nonresident  when  the  contract  exceeds  $10,000.  Die 
person  hiring  or  contracting  with  a nonresident  can  be  exempted  from  wit^oldmg  if  the 
nonresident  registers  with  the  Department  of  Revenue  or  the  Secret^  o tate.  > 
registering,  the  nonresident  agrees  to  be  subject  to  the  jurisdiction  of  the  Department  of 
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Revenue  and  the  courts  of  the  state.  The  nonresident  must  give  an  affidavit  of  registration 
to  the  person  or  company  hiring  or  contracting  with  them. 

South  Carolina  also  requires  withholding  of  nonresident  rents  and  royalties  that  exceed 
$1,200  a year.  The  rate  is  5%  for  corporations  and  7%  if  not  a corporation.  The 
registration  option  is  also  available  for  this  withholding  law. 

South  Carolina  set  the  withholding  amount  at  $10,000  to  avoid  collection  efforts  on  small 
contracts.  The  2%  rate  allows  for  the  deduction  of  exp>enses  while  doing  business  in  the 
state.  When  the  rate  was  set  it  was  1/3  of  the  state  tax  rate.  The  Department  of  Revenue  is 
aggressive  in  enforcing  its  withholding  law  by  sending  letters  to  late  filers,  using  out  of 
state  collection  agencies,  and  barring  delinquent  firms  from  seeking  state  contracts. 
Companies  failing  to  pay  their  taxes  lose  their  withholding  exemption. 

Nonresident  withholding  earned  the  state  $10.64  million  in  1994-95  and  $13.06  in  1995- 
96.  These  figures  do  not  account  for  the  tax  paid  by  nonresidents  filing  normal  tax 
returns  or  quarterly  estimated  payments.  Since  the  law  has  been  effect  for  at  least  20 
years,  many  companies  have  chosen  to  register  rather  than  w ithhold.  There  is  no  estimate 
of  the  net  revenue  gained  by  South  Carolina  due  to  this  law. 

CALIFORNIA 


California  requires  7%  withholding  from  payments  to  nonresidents  which  exceed  $1,500 
during  the  calendar  year.  Payments  subject  to  withholding  include  rents,  royalties,  prizes 
and  winnings,  premiums,  annuities,  emoluments,  compensation  for  services,  partnership 
income  or  gains,  and  other  fi.xed  or  determinable  annual  or  periodic  gains,  profits,  and 
income  with  a California  source.  The  nonresident  may  request  a waiver  or  reduced  rate  of 
withholding  from  the  Franchise  Tax  Board  when  the  7%  withholding  rate  results  in 
significant  over-withholding.  To  obtain  a reduced  rate  or  waiver,  the  nonresident  must 
provide  an  income  statement  to  the  Board. 

CONNECTICUT 


Connecticut  has  a 4.5%  withholding  rate  for  nonresident  payments  that  exceed  $1,500  in 
a calendar  year.  A nonresident  may  apply  to  the  Department  to  reduce  the  amount 
withheld  by  filing  a list  of  expenses  to  be  subtracted  from  taxable  income.  The 
nonresident  may  also  apply  for  a waiver  from  w ithholding  if  they  show  they  have  a 
satisfactory  history  of  filing  Connecticut  returns.  For  performers,  the  Department  of 
Revenue  has  a database  that  tracks  when  a performance  has  taken  place  in  the  state  and 
how  much  was  paid  the  group. 

NEBRASKA 


Nebraska  s withholding  law'  covers  nonresident  individuals  pnirforming  personal  services 
such  as  consultants,  entertainers,  performers,  jockeys,  public  speakers,  or  those  providing 
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professional  sen  ices.  It  ihe  payer  for  Uiese  ser\  ices  currently  withholds  Nebraska  tax  as 
an  employer,  then  any  payment  to  a nonresident  exceeding  $600  must  be  subject  to 
withholding.  If  the  payer  is  not  currently  subject  to  withholding,  then  payments  to 
nonresidents  exceeding  $5,000  is  subject  to  withholding.  Nonresidents  are  allowed  to 
deduct  ordmarx-  and  necessar>’  business  expenses  from  their  payment  before  withholding, 
but  the  expciKcs  must  not  exceed  50%  of  the  payment.  The  tax  rate  is  4%  of  the  net 
payment  if  less  than  $28,000  and  6%  of  the  net  payment  if  greater  than  $28,000.  Revenue 
officials  had  no  estimate  of  revenue  earned  from  withholding. 

Nebraska  also  has  a Nonresident  Contractor  Program  that  requires  all  nonresident 
contractors  to  register  with  the  Depanment  of  Revenue  and  pay  a $25  permit  fee.  When 
the  nonresident  works  in  the  state  it  pays  a $25  fee  to  register  each  contract  it  is  awarded 
that  exceeds  $2,500.  It  must  then  must  file  a bond  or  other  security  with  the  Department 
equal  to  1 0%  of  the  contract  price  up  to  $ 1 00,000  plus  5%  of  the  contract  price  in  excess 
of  $100,000.  When  the  project  is  complete  the  nonresident  files  a Nebraska  Bond 
Clearance  Request  that  shows  all  state  and  local  taxes  have  been  paid. 

MINNESOTA 


Minnesota  has  a 7%  withholding  on  self-employed  individuals  earning  more  than  $700 
who  are  not  residents  of  Minnesota.  Wisconsin,  Michigan,  or  North  Dakota.  The 
withholding  is  on  the  net  payment  after  exp>enses  are  deducted.  For  entertainers. 
Minnesota  charges  a 2%  tax  on  compensation  greater  than  $2,000.  Entertainers  include 
athletes,  public  speakers,  dancers,  musicians,  comedians,  singers,  and  visiting  professors 
for  non-credit  courses.  Again  the  states  of  Wisconsin,  North  Dakota  and  Michigan  are 
exempted. 

II.  TAX  IMPACT 


The  proposed  bill  would  increase  General  Fund  revenues  from  withholding,  from 
corporate  registration  fees  with  the  Secretary’  of  State  ($200  tor  each  foreign  corporation), 
and  from  increased  collections  from  registered  firms  now  complying  with  state  ta.x  law 
(Revenue  will  be  better  able  to  track  these  firms),  llie  revenue  impact  is  unknowm  at  this 
time  due  to  the  lack  of  data  on  revenue  earned  by  nonresident  companies  operating  in  the 
state.  Some  industries  are  examined  below  to  gauge  the  potential  revenue  gains  from 
nonresident  withholding. 


GENERAI  . CONTRACTORS 

In  1995,  the  North  Carolina  Licensing  Board  for  General  Contractors  had  1,765  out  of 
state  companies  licensed  to  work  in  the  state.  These  firms  sought  licensing  to  wor  on 
projects  greater  than  $30,000  in  buildings,  highways,  public  utilities,  grading,  and 
improveLnt  of  structures.  The  majority  of  these  firms  are  from  southeastern  states  such 
as  South  Carolina  (426),  Georgia  (205),  Virginia  (174),  Tennessee  (1^5).  and  Florida 


-30- 


(152).  However,  the  Licensing  Board  stated  that  other  contractors  work  in  the  state 
without  a license  because  of  the  contract  size  (<  $30,000)  or  they  are  doing  federal  jobs. 

If  it  is  assumed  that  each  licensed  nonresident  contractor  earned  $100,000  in  North 
Carolina  in  1995,  what  would  the  state  from  the  proposed  withholding  law?  Assuming 
these  1,765  firms  paid  no  income  ta,\  to  the  state  that  year,  the  4%  withholding  on  the 
$100,000  contract  payments  would  have  yielded  $7.06  million  in  1995. 

PROFESSIONAL  GOLF 


Passage  of  this  bill  would  require  professional  golf  tournaments  to  withhold  payment 
from  nonresident  golfers.  By  scanning  residence  information  from  the  various  golf 
associations,  it  appezu’cd  many  of  the  golfers  lived  in  Florida  (no  income  ta.\),  California 
and  Texas  (no  income  tax).  If  this  requirement  were  in  effect  in  1996,  the  state  would 
have  earned  $243,764  from  nonresidents  in  the  following  tournaments; 


PGA 
LPGA 
LPGA 
Senior  PGA 
Senior  PGA 
Nike  Tour 
Hooters  Tour 
Hooters  Tour 


Greater  Greensboro  Classic 
Fieldcrest  Cannon  Classic* 
U.S.  Women's  Open* 

Paine  Webber  Invitational 
Vantage  Championship 
Carolina  Classic 
Charlotte* 

Fayetteville* 


$1,800,000 

449.142 

1,180.336 

800,000 

1,500,000 

196,935 

94,631 

73.058 

$6,094,102 


*Know'n  N.  C.  residents  were  deducted  from  winnings. 
NASCAR 


Most  of  the  NASCAR  race  winnings  in  North  Carolina  are  already  being  taxed  because 
32  racing  teams  are  based  in  the  state.  Withholding  4%  of  the  prize  money  earned  by 
nonresident  Winston  Cup  racers  in  1996  (shown  below)  would  earn  the  state  $57,910. 


Winston  Cup 

GM  Goodwrench  400 

$287,780 

Winston  Cup 

Tyson/Holly  Farms  400 

178,190 

W'inston  Cup 

First  Union  400 

194,580 

Winston  Cup 

Coca  Cola  600 

286,030 

Winston  Cup 

UAW/GM  Teamw'ork  500 

274,085 

Winston  Cup 

AC-Delco  400 

227.075 

$1,447,740 
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mronnation  was  ao.  available  for  all  Basch  and  Craftsman  racine  reams,  bm  knows,  srare 
residcnl  winnings  were  sublraclcd  from  ihe  race  purses  below.  These  races  in  1996 
would  have  yielded  a maximum  withholding  of  $47,561. 


Busch  Grand  Natl. 
Busch  Grand  Natl 
Busch  Grand  Natl 
Busch  Grand  Natl 
Busch  Grand  Natl 
Craftsman  Truck 


Red  Dog  300 

All  Pro  Bumper  to  Bumper  300 
AC-Delco  200 
Sun  Drop  400 
Goodwrench  200 
Lowe’s  250 


188,495 
276,245 
191.610 
125.335 
228.205 
179.140 
SI.  189,030 


The  total  expected  withholding  from  NASCAR  events  in  1996  would  have  been 
$105,471. 


CONCERTS 


Revenue  information  for  1996  was  obtained  from  two  major  venues  and  one  major 
concert  promoter.  To  estimate  the  withholding  amount  for  concert  acts,  gross  revenues 
must  be  reduced  by  the  state  gross  receipts  tax.  local  taxes,  personnel  expenses  such  as 
ticket  sales  and  security,  facility  leases,  and  promotional  expenses.  One  promoter 
estimated  the  entertainer's  check  would  be  about  60%  of  the  gross  revenues.  Of  course 
the  artist  must  then  pay  his  or  her  expenses  to  produce  the  show. 

The  following  gross  revenues  are  for  1996.  Walnut  Creek  and  Cellar  Door  are  actual,  but 
Blockbuster  is  an  estimate. 

Walnut  Creek  (Raleigh)  $7,542,000 

Blockbuster  (Charlotte)  5,028,000 

Cellar  Door  (NC  concerts)  1.639,000 

$14,209,000  X60%=  $8,525,400 

$8,525,400  X 4%  withholding  = $341,016 
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Legislative  Proposal  2 
97-RBX-OIO 

(THIS  lo  A DRAFj.  and  NOT  READY  FOR  INTRODUCTION) 


Short  Title:  Update  IRC  Reference.  (Public) 


Sponsors:  Representatives  Neely,  Blue,  Cansler,  Capps,  Church, 

and  Shubert. 


Referred  to: 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 


A BILL  TO  BE  ENTITLED 

AN  ACT  TO  UPDATE  THE  REFERENCE  TO  THE  INTERNAL  REVENUE  CODE  USED 
IN  DEFINING  AND  DETERMINING  CERTAIN  STATE  TAX  PROVISIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  105-228. 90(b) ( la)  reads  as  rewritten: 
"(la)  Code.  — The  Internal  Revenue  Code  as  enacted 

as  of  — 2^ 1996>  January  1,  1997, 

including  any  provisions  enacted  as  of  that 
date  which  become  effective  either  before  or 
after  that  date." 

Section  2.  Notwithstanding  Section  1 of  this  bill, 
amendments  to  sections  101(b),  104,  and  877  of  the  Internal 
Revenue  Code  as  enacted  as  of  January  1,  1997,  and  any  other 

amendments  to  the  Internal  Revenue  Code  enacted  in  1996  that 
increase  North  Carolina  taxable  income  for  the  tax  year  1996, 
become  effective  for  taxable  years  beginning  on  or  after  January 
1,  1997. 

Section  3.  This  act  is  effective  when  it  becomes  law. 
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Explanation  ~ Update  IRC  Reference 
Legislative  Proposal  2 


This  proposal  rewrites  the  definition  of  the  Internal  Revenue  Code  used  in 
State  tax  statutes  to  change  the  reference  date  from  March  20, 1996,  to  January  1, 
1997.  Updating  the  Internal  Revenue  Code  reference  makes  recent  amendments 
to  the  Code  applicable  to  the  State  to  the  extent  that  State  tax  law  previously 
tracked  federal  I w.  The  proposal  p.ovides  that  the  federal  tax  law  changes  that 
could  increase  an  individual's  North  Carolina  taxable  income  for  the  1996  tax 
year  will  not  become  effective  until  January'  1, 1997.  Under  Article  1,  Sec.  16  of 
the  North  Carolina  Constitution,  the  legislature  cannot  pass  a law  that  will 
retroactively  increase  the  tax  liability  of  an  individual.  There  are  a few 
provisions  in  the  federal  tax  law  changes  that  could  increase  taxable  income  for 
the  1996  tax  year.  Since  this  proposal  cannot  be  acted  upon  until  the  1997 
General  Assembly  convenes,  theses  changes  must  have  a delayed  effective  date. 

Congress  passed  four  acts  that,  taken  collectively,  represent  the  broadest 
series  of  legislative  changes  affecting  the  Internal  Revenue  Code  since  it  was 
recodified  as  part  of  the  Tax  Reform  Act  of  1986.  The  tax  law  changes  are 
contained  in  the  Small  Business  Job  Protection  Act,  the  Health  Insurance 
Portability  and  Accountability  Act,  the  Welfare  Reform  Act,  and  the  Taxpayer 
Bill  of  Rights  2.  Two  business  tax  changes  impact  the  General  Fund 
proportionately  more  than  the  other  tax  changes;  the  Code  Sec.  179  business 
expense  deduction  is  increased  from  $17,500  to  $25,000  over  a period  of  5 years 
and  the  amount  a self-employed  person  may  deduct  for  health  insurance  costs  is 
increased  from  30%  to  80%  over  a period  of  10  years. 

The  Small  Business  Job  Protection  Act  made  major  changes  to  the  S 
Corporation  rules,  introduced  a new  type  of  retirement  plan  (SIMPLE),  and 
narrowed  the  exclusion  for  punitive  damages  received  on  account  of  personal 
injury  or  sickness.  It  also  created  a new  adoption  credit  and  exclusion  and 
increased  the  amount  a nonworking  spous<.  could  contribute  to  an  IRA. 

The  Health  Insurance  Portability  and  Accountability  Act  also  included 
several  changes  to  the  individual  income  tax  laws.  This  Act  creates  a pilot  test 
program  for  tax-favored  medical  savings  accounts  (MSAs)  and  adds  tw'O  new 
exceptions  to  the  10%  penalty  for  premature  withdrawals  from  IRAs.  It  treats 
costs  of  long-term  care  services  and  some  long-term  care  insurance  premiums  as 
medical  expenses  for  itemized  deduction  purposes.  The  Act  also  allows  an 
income  tax  exclusion  for  long-term  care  benefi’-  to  chronically  ill  insureds  and 
extends  the  income  tax  exclusion  for  life  insurance  death  benefits  to  benefits  paid 
during  life  to  the  terminally  ill.  A chart  detailing  the  major  federal  tax  law 
changes  that  impact  North  Carolina  taxable  income  is  attached  to  this 
explanation. 

Since  the  State  corporate  income  tax  was  changed  to  a percentage  of  federal 
taxable  income  in  1967,  the  reference  date  to  the  Internal  Revenue  Code  has  been 
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updated  periodically.  In  discussing  bills  to  update  the  Code  reference,  the 
question  frequently  arises  as  to  why  the  statutes  refer  to  the  Code  on  a particular 
date  instead  of  referring  to  the  Code  and  any  future  amendments  to  it,  thereby 
eliminating  the  necessity'  of  bills  like  this  one.  The  answer  to  the  question  lies  in 
both  a policy  decision  and  a potential  legal  restraint. 

First,  the  policy  reason  for  specifying  a particular  date  is  that,  in  light  of  the 
many  changes  made  in  federal  tax  law  from  year  to  year,  the  State  may  not  want 
to  adopt  automatically  federal  changes,  particularly  when  these  changes  result  in 
large  revenue  losses.  By  pinning  references  to  the  Code  to  a certain  date,  the 
State  ensures  that  it  can  examine  any  federal  changes  before  making  the  changes 
effective  for  the  State. 

Secondly,  and  more  importantly,  however,  the  North  Carolina  Constitution 
imposes  an  obstacle  to  a statute  that  automatically  adopts  any  changes  in  federal 
tax  law.  Article  V,  Section  2(1)  of  the  Constitution  provides  in  pertinent  part  that 
the  "power  of  taxation  ...  shall  never  be  surrendered,  suspended,  or  contracted 
away."  Relying  on  this  provision,  the  North  Carolina  court  decisions  on 
delegation  of  legislative  power  to  administrative  agencies,  and  an  analysis  of  the 
few  federal  cases  on  this  issue,  the  Attorney  General's  Office  concluded  in  a 
memorandum  issued  in  1977  to  the  Director  of  the  Tax  Research  Division  of  the 
Department  of  Revenue  that  a "statute  which  adopts  by  reference  future 
amendments  to  the  Internal  Revenue  Code  would  ...  be  invalidated  as  an 
unconstitutional  delegation  of  legislative  power." 
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north  CAROLINA  GENERAL  ASSEMBLY 


LEGISLATIVE  FISCAL  NOTE 

I 

jBiLL  NUMBER;  Proposal  2 

'short  TITLE;  Up-Date  Internal  Revenue  Code 
isPONSOR(S);  Revenue  Laws  Study  Committee;  11/26/96 

IfISCAL  IMPACT;  Expenditures;  Increase  ()  Decrease  ( ) 

Revenues:  Increase  ()  Decrease  (x) 

No  Impact  ( ) 

No  Estimate  Available  ( ) 

mND  AFFECTED;  General  Fxind  ( ) Highway  Fund  ( ) Local  Govt.  ( ) 
j Other  Funds  ( ) 

[BILL  SUMMARY: 

An  up-date  to  the  Internal  Revenue  Code  is  brought  to  the  General  Assembly 
[annually  as  both  a policy  decision  and  a response  to  a legal  restraint.  The 
'policy  reason  for  specifying  a particular  date  is  that,  in  light  of 
icontinuous  changes  made  to  the  federal  tax  law,  the  State  may  not  want  to 
automatically  adopt  federal  changes,  particularly  when  they  result  in  large 
revenue  losses.  The  legal  restraint  involves  Article  V,  Section  2(1)  of  the 
North  Carolina  State  Constitution  which  states  in  pertinent  part  that  the 
'power  of  taxation  shall  never  be  surrendered,  suspended,  or  contracted 
away".  A 1977,  memorandum  from  the  State  Attorney  General's  Office  to  the 
Tax  Research  Division  of  the  Department  of  Revenue  concluded  that  a "statute 
which  adopts  by  reference  future  amendments  to  the  Internal  Revenue  code 
would  be  invalidated  as  an  unconstitutional  delegation  of  legislative 
powers" . 

I 

Federal  Legislation  enacted  by  the  Congress  affecting  the  Internal  Revenue 
|Code  is  as  follows; 

jTaxpayer  Bill  of  Rights  2 

'Joint  Return  Contemporaneous  Payment  Requirement 

[The  requirement  that  taxpayers  who  file  separate  returns  pay  the  full  tax 
liability  when  filing  an  amended  joint  return  is  repealed.  In  the  past, 
taxpayers  were  required  to  pay  the  full  amount  of  the  joint  tax  liability  at 
the  time  of  filing  an  amended  joint  return  or  within  three  years  of  filing. 

I 

Effective  for  tax  years  beginning  after  July  30,  1996. 

jsmall  Business  Job  Protection  Act  of  1996 
iBcreaae  in  Small  Businegs  BxvenainQ 

I'he  amount  of  tangible  business  property  that  may  be  expensed  rather  than 
<lepreciated  over  time  is  increased  from  $17,500  to  $18,000  for  tax 
beginning  in  1997,  and  increased  every  year  there  after  until  2003  when  the 
expense  deduction  will  be  $25,000. 

Effective  for  tax  years  beginning  after  December  31,  1996. 
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BxteaaJ nf  Kmplnymr- Provided  Education  Aasisf^^nnm 

The  exclusion  from  an  employer's  gross  income  for  employee  educational 
assistance  that  expired  for  tax  years  beginning  December  31,  1994,  is 
retroactively  extended.  The  maximum  amount  allowed  under  a qualified 
employer  educational  assistance  program  is  $5,250  per  employee.  The 
exclusion  is  not  available  for  expenses  related  to  graduate  courses 
beginning  after  June  30,  1996.  The  prohibited  courses  include  any  graduate 
level  course  leading  to  advanced  academic  or  professional  degrees. 

The  exclusion  will  expire  effective  for  tax  years  beginning  after  May  31, 
1997.  Expenses  paid  for  courses  beginning  before  July  1,  1997,  are 
excludable  for  tax  year  1997. 


Extension  of  Expired  Proviaiona 

• The  20%  tax  credit  for  research  and  experimentation  that  expired  for 
amounts  paid  or  incurred  after  June  30,  1995,  is  extended.  Effective  for 
amounts  paid  or  incurred  from  July  1,  1996  through  May  31,  1997. 

• The  orphan  drug  tax  credit  is  extended  for  amounts  paid  between  July  1, 
1996,  through  May  31,  1997.  Prior  to  January  1,  1995,  a 50%  tax  credit 
was  allowed  for  qualified  clinical  testing  expenses  incurred  in  testing 
certain  drugs  for  rare  diseases  or  conditions,  generally  referred  to  as 
"orphan  drugs".  Qualified  expenses  are  cost  incurred  after  the  FDA  has 
approved  a drug  for  human  testing  but  before  it  has  been  approved  for 
sale . 

• The  special  treatment  for  contributions  of  appreciated  stock  to  private 
foundations  is  extended  for  contributions  made  between  July  1,  1996, 
through  May  31,  1997.  Qualified  appreciated  stock  is  publicly  traded 
stock  that  is  capital  gain  property. 

• The  targeted  jobs  credit  is  replaced  by  the  work  opportunity  credit  and 
is  effective  for  individuals  starting  work  for  an  employer  after 
September  31,  1996.  The  credit  will  not  apply  to  individuals  beginning 
work  for  an  employer  after  September  30,  1997.  The  work  opportunity 
credit  has  fewer  targeted  jobs,  an  increased  minimum  period  in  which  a 
targeted  group  member  must  work  for  an  employer,  and  a credit  percent  of 
35%  rather  than  40%  of  the  first  $6,000  of  wages  paid  to  each  targeted 
group  member  during  the  first  year  of  employment. 

S Corporation  simplification  Proviaiona 

• The  number  of  eligible  S corporation  shareholders  is  increased  form  35  to 
75 . 

• Allows  certain  trust  to  hold  S corporation  stock.  The  beneficiaries  of 
an  "electing  small  business  trust"  may  participate  so  long  as  they  are 
individuals  or  estates  and  their  interest  in  the  trust  must  have  been 
acquired  by  gift  or  bequest. 
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• An  S corporation  is  allowed  to  own  S or  C subsidiaries.  An  S corporation 
is  allowed  to  own  80%  or  more  of  the  stock  of  a C corporation  and  can  own 
a qualified  subchapter  S subsidiary  in  tax  years  beginning  after  1996. 

• Base  adjustments  for  distributions  made  by  an  S corporation  during  the 
tax  year  are  taken  into  account  before  applying  the  loss  limitation  for 
the  year.  As  a result,  distributions  reduce  the  adjusted  basis  for 
determining  the  allowable  loss  for  the  year,  but  that  loss  does  not 
reduce  the  adjusted  basis  for  purposes  of  determining  the  tax  status  of 
the  distribution.  This  provision  provides  the  same  tax  treatmen*  of 
distributions  by  S corporation  during  a (loss)  year  as  allowed  fc 
partnerships . 

All  provisions  effective  for  tax  years  beginning  after  December  31,  1996. 


I r.ttmp-giini  Distributions 

[The  five  year  averaging  option  for  lump-sum  distributions  from  a qualified 
pension  plan  is  repealed  for  individuals  born  after  1935;  for  tax  years 
beginning  after  December  31,  1999.  Individuals  born  before  1936  can  elect  a 
10  year  averaging  option  based  on  1986  tax  rates  for  a single  person  or  a 
five  year  averaging  method  based  on  the  single  person  tax  rate  in  effect  for 
the  year  in  which  the  lump-sum  distribution  was  taken.  Individuals  born 
after  1935  can  elect  a five  year  averaging  if  the  distribution  was  made 
after  they  reached  the  age  of  59  H.  (Under  current  law,  the  ten  year 
averaging  option  is  disallowed  for  this  group.)  After  the  effective  date, 
the  rules  affecting  those  born  before  1935  will  not  change.  Those  born 

I after  1935  will  not  be  allowed  to  average. 

j Effective  for  tax  years  beginning  after  December  31,  1999. 


' Special  Rmp Tovar -Provided  Death  Benefit  Exclusion 

I The  exclusion  allowed  the  beneficiary  or  estate  of  a deceased  employee  to 
exclude  up  to  $5,000  in  benefits  paid  by  or  on  behalf  of  an  employer  by 
j reasons  of  the  employee's  death  is  repealed. 

I Effective  for  decedents  dying  after  August  20,  1996. 

Liaplified  Method  of  Detennininq  Annuity  Recovery  B^ais. 

The  number  of  anticipated  payment  by  age  group  used  in  calculating  the 
nontaxable  portion  of  each  annuity  payment  from  a qualified  retirement 
qualified  annuity,  or  tax-sheltered  annuity  are  increased.  The  nontaxable 
portion,  of  an  annuity  payment,  is  generally  equal  to  the  employee's  tota 
•investment  in  the  contract  as  of  the  annuity  starting  date,  divided  by  t e 
number  of  anticipated  monthly  payments,  which  are  determined  by  reference  to 
'the  age  of  the  participant.  The  "new  law"  increases  the  number  of  monthly 
.payment  to  be  used  in  figuring  the  tax-free  portion  of  each  annuity  payment. 

I The  age  categories  remain  the  same . 

Effective  with  annuities  commencing  after  November  17,  1996. 
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New  Reaxiired  Kme^innixia  Date  for  Distribution  of  Retirement  Plana 
Participants  in  qualified  retirement  plans,  other  than  five-percent  owners 
and  IRA  holders,  are  no  longer  required  to  begin  receiving  distributions 
from  the  fund  after  attaining  the  age  of  70  ^ if  they  are  still  employed. 
Distributions  must  begin  by  April  1,  of  the  calendar  year  following  the 
later  of  : (1)  the  calendar  year  in  which  the  participant  reaches  age  70  H, 

or  (2)  the  calendar  year  in  which  the  employee  retires. 

Effective  January  1,  1997 


Deductible  Contributions  to  Spousal  IRAa 

The  maximum  amount  a married  individual  may  contribute  to  a spousal  IRA  for 
a non-working  spouse  is  increased  from  $250  to  $2,000  a year.  Prior  to  this 
change  the  maximum  amount  a couple  filing  jointly  could  contribute  to  an  IRA 
was  $2,250.  Under  the  new  law,  a couple  filing  jointly  can  contribute 
$2,000  each  for  a total  of  $4,000. 

Effective  for  tax  years  beginning  after  December  31,  1996 


Adoption  Assiftrencm  Credit  "riH  /Expansion 

Employees  are  allowed  to  exclude  "qualified  adoption  expenses"  from  income 
if  such  amounts  are  paid  or  incurred  by  their  employer.  Qualified  adoption 
expenses  include  adoption  fees,  court  costs,  attorney  fees,  and  other 
expenses  related  to  the  legal  adoption  of  an  eligible  child. 

Effective  for  tax  years  beginning  after  December  31,  1996 


Personal  Iniurv  or  Sicknef***  Received;  Limited  Exclusion 

The  exclusion  from  income  for  damages  received  on  account  of  personal  injury 
or  sickness  is  restricted  to  non-punitive  damages.  The  exclusion  from  gross 
income  only  applies  to  damages  received  on  account  of  a personal  physical 
injury  or  physical  sickness.  Punitive  damages  awarded  in  wrongful  death 
actions  may  be  excluded  from  gross  income  where  applicable  State  law  only 
allows  punitive  damages  to  be  awarded. 

Effective  with  respect  to  amounts  received  after  August  20,  1996,  unless  the 
amounts  were  received  under  a written  binding  agreement,  court  decree,  or 
mediation  award  in  effect  on  September  30,  1995. 


Depreciation  of  Water  Utility  Property. 

Under  prior  law,  property  used  in  the  gathering,  treating,  and  distribution 
of  commercial  water  and  municipal  sewers  systems  was  depreciated  over  20 
years  using  the  150%  declining  balance  method.  This  method  ensures  a rate 
of  depreciation  that  depreciated  the  asset  exactly  to  salvage  value  over  the 
period.  The  change  allows  for  such  property  to  be  depreciated  over  a 25 
year  period  using  the  straight-line  method.  The  straight-line  method  is 
customarily  used  on  assets  where  creeping  obsolescence  is  the  primary  reason 
for  a limited  service  life. 
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act  is  effective  for  property  placed  in  service  June  12,  1996,  other 
than  property  placed  in  service  pursuant  to  a binding  contract  in  effect 
before  June  10,  1996. 


'Health  Insurance  Portability  and  Accountability  Act  of  1996 
Savinas  Accounts 

! Medical  Savings  Accounts  are  created  for  the  purpose  of  defraying  the  un- 
reimbursed  health  care  expenses  on  a tax- favored  basis.  A MSA  is  a trust  or 
custodial  account  created  exclusively  for  the  benefit  of  the  account  holder 
and  subjec  to  rules  simi  ar  to  i.. dividual  retirement  accounts.  Earnings  on 
an  MSA  arw  not  subject  t-  tax,  hov,v.ver,  distributions  for  expenses  other 
chan  medical  are  to  be  included  as  income  and  subject  to  penalty  unless  made 
after  the  participant  reaches  age  65,  dies,  or  is  disabled.  Upon  death,  if 
che  beneficiary  is  the  individual's  spouse,  the  spouse  may  continue  the  MSA 
as  their  own.  Otherwise,  the  beneficiary  must  include  the  MSA  balance  in 
income  in  the  year  of  death.  If  there  is  no  beneficiary,  the  MSA  balance  is 
to  be  included  on  the  final  return  of  the  decedent.  In  any  case,  no  federal 
estate  tax  applies.  Distributions  from  an  MSA  for  medical  expenses  can  be 
excluded  from  income. 


Contributions  made  by  an  "eligible"  employee  or  self-employed  individual  are 
deductible . Contributions  made  by  an  employer  on  behalf  of  an  employee  are 
excludable  from  the  employee's  income  and  wage  for  social  security  tax 
IDurposes.  An  "eligible"  employee  is  one  covered  under  an  employer  sponsored 
'high  deductible  plan  of  a small  employer  and  self-employed  individuals.  A 
high  deductible  health  plan  is  one  having  an  annual  deductible  of  at  least 
$1,500  and  no  more  than  $2,250  for  individual  coverage  and  at  least  $3,000 
and  no  more  than  $4,500  for  family  coverage.  An  employer  is  a small 
'employer  if  it  employed,  on  average,  no  more  than  50  employees  during  either 
j the  preceding  or  the  second  preceding  years. 

I 

Effective  for  taxable  years  beginning  on  or  after  December  31,  1996. 


Healtii  Inaurancm  Brnductinn  Allowed  to,  f -employed  Ind^vi^uft-U 

Self-employed  individuals  are  allowed  annual  increases 

premiums  paid  on  behalf  of  self-employed  individual,  a spouse,  and 

dependents  In  1993  the  maximum  deduction  “as  25V 

premiums  and  increased  to  30%  for  tax  years  oegimij-ivy 

1994. 


The  deduction  is  increased  by  the 

Tax  Year 
1997 

1998-2002 

2003 

2004 

2005 

2006 


following  amounts  by  tax  year: 
» Allowed  Deduction 
40% 

45 

50 

60 

70 

80 


! 
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Medical  Expenses  Deduction  for  Long-term  Care 

Un- reimbursed  amounts  paid  for  qualified  long-term  care  services  are  treated 
as  medical  care  for  purposes  of  the  medical  expense  deduction.  Eligible 
long-term  care  insurance  premiums  that  do  not  exceed  certain  limits  are 
deductible  from  gross  income. 

Effective  for  tax  years  beginning  after  December  31,  1996 


rnffuT-^nr;^  Proceeds  Received  bv  the  Chronically  or  Terminally  111 
The  following  are  excluded  from  gross  income: 

• Proceeds  received  by  the  chronically  ill  from  long-term  care  insurance. 

• Proceeds  received  by  the  terminally  ill  from  life  insurance. 

Effective  for  tax  years  beginning  after  December  13,  1996. 


EFFECTIVE  DATE;  See  specific  act. 

PRINCIPAL  DEPARTMENT (S) /PROGRAM (S)  AFFECTED: 
Department  of  Revenue  Personal  Tax  Division 


REVENUES; 

GENERAL  FUND 


FISCAL  IMPACT 

FY  FY  FY  FY 

1996-97  1997-98  1998-99  1999-00 

For  Fiscal  Impact  See  Spreadsheet 


FY 

2000-01 


ASSUMPTIONS  AND  METHODOLOGY; 

Estimates  prepared  using  federal  and  neighboring  state  computed  impacts. 

The  basic  assumption  used  assumes  that  the  State's  cost  will  be  .65%  of  the 
federal  predicted  cost.  The  State's  personal  income  is  approximately  2.5% 
of  the  U.S.  total  and  the  State's  average  tax  rate  is  25%  of  the  federal. 

SOURCES  OF  DATA: 

Federal  Tax  Guide  Reports 

Taxpayer  Bill  of  Rights  2 

Small  Business  Job  Protection  Bill  of  1996 

Health  Insurance  Port?bility  and  Accountability  Bill 

Personal  Responsibility  and  Work  Opportunity  Reconciliation  Bill;  1996 
1996  Tax  Legislation:  Law  and  Explanation 

FISCAL  RESEARCH  DIVISION 
733-4910 

PREPARED  BY : H . Warren  Plonk 
APPROVED  BY; 

DATE:  January  9,  1996 
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GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 
SESSION  1997 


Legislative  Proposal  3 
97-LC-010B{ 1.1) 

(THIS  IS  A DRAFT  AND  IS  NOT  READY  FOR  INTRODUCTION) 


Short  Title:  Conform  Tax  on  Restored  Income.  (Public) 


Sponsors:  Representatives  Cansler,  Blue,  Capps,  Church,  Neely, 

and  Shubert. 


Referred  to: 


1 A BILL  TO  BE  ENTITLED 

2 AN  ACT  TO  CONFORM  TO  FEDERAL  TAX  TREATMENT  OF  INCOME  RESTORED 

3 UNDER  A CLAIM  OF  RIGHT. 

4 The  General  Assembly  of  North  Carolina  enacts: 

5 Section  1.  Article  9 of  Chapter  105  of  the  General 

6 Statutes  is  amended  by  adding  a new  section  to  read: 

7 "5  105-266.2.  Refiind  of  tax  paid  on  substantial  income later 

8 restored. 

9 This  section  applies  to  a taxpayer who — is — subject — to — Uie 

10  alternative  tax  under  < 1341(a)(5)  of  the  Code  for  the  current 

11  taxable  year  because  the  taxpayer  restored  an  item  of  income  that 

12  had  been  included  in  the  taxpayer's  gross  income  for  an  earlier 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


;axable  year.  For  the  purpose  of  Article  4 of  this  Chapter,  tne 
;axpaver  is  considered  to  have  made  a payment  of  tax  for  thg 
:urrent  taxable  on  the  later  of  the  date  the  return  for_^ 

:urrent.  taxable  w«s  filed  or  the  date  the  return  was  due_^ 

le  filed.  Thg  amounf  of  this  payroent  of  tax  is  ji)  the  amount 

^ 4 for  the  earlier  taxable  year 
:he  taxpayer  s tax  under  Article — — ' 

■ : z V- t.he  item  nf  income  was  included  in gross 

'as  increased  because  tine  ^ ^ ' c i-ax 

minus  (ii)  the  amount  the  taxpayer  s tax 

^i.rrent  taxable  year  was  decreased 

— the  extent 


income  for  that 
ander  Article  4 


lecause  rh-  riaductible  tor  that  year^ 
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1 this  payment  of  tax  creates  an  overpayment/ — the — overpayment  i q 

2 refundable  in  accordance  with  G.S.  105-266. 

3 Sec.  2.  This  act  is  effective  for  taxable  years 

4 beginning  on  or  after  January  1,  1995. 
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Explanation  - Conform  Tax  on  Restored  Income 
Legislative  Proposal  3 

This  proposal  would  conform  North  Carolina's  income  tax  law  to  the  Internal  Revenue  Code 
with  respect  to  the  tax  treatment  of  a substantial  amount  of  income  that  the  taxpayer  receives 
under  a claim  of  right  but  later  restores.  The  proposal  is  retroactive  to  the  1995  tax  year  to 
address  a specific  situation  tliat  has  been  brought  to  the  committee’s  attention. 

A taxpa\  er  may  receive  a substantial  amount  of  income  in  year  one  and  pay  tax  on  the 
income  for  that  year.  If,  in  year  two  or  a later  year,  the  taxpayer  must  give  up  some  of  that 
income,  the  taxpayer  may  deduct  the  amount  given  up,  receiving  a tax  benefit  to  offset  the  tax 
paid  on  the  income  in  year  one.  The  taxpayer's  income  in  year  two  may,  however,  be  much 
smaller  than  the  amount  to  be  dtnlucted.  In  this  case,  even  with  net  loss  deductions,  the 
taxpayer  would  never  offset  enough  income  to  receive  credit  for  all  the  tax  paid  on  the  income 
in  year  one.  The  taxpayer  is  not  allowed  to  file  an  amended  return  for  year  one  to  subtract  the 
restored  income  because  the  taxpayer  did  in  fact  receive  the  income  in  year  one.  If  the  taxpayer 
had  restored  the  income  in  year  one  rather  than  year  tw’o,  the  two  events  would  have  offset  one 
another  and  there  would  have  been  no  tax  consequence. 

The  Internal  Revenue  Code  provides  relief  ui  these  cases  if  the  amount  restored  is  substantial 
and  tliere  is  insufficient  income  in  the  later  year  to  offset  the  deduction  and  thus  reduce  the 
taxpayer's  tax  by  the  amount  it  was  increcised  in  year  one  because  of  the  inclusion  of  the  amount 
later  restored.  Section  1341  of  the  Code  gives  the  taxpayer,  in  effect,  instead  of  a deduction  in 
year  two,  credit  for  the  amount  by  which  the  taxpayer's  tax  would  have  been  reduced  in  yecu 
one  if  die  restored  amount  had  not  been  included  in  taxable  income  for  that  year.  The  credit  is 
treated  as  a paiTnent  of  tax  made  by  the  taxpayer,  which  can  then  be  refunded. 

North  Carolina's  individual  and  corporate  income  taxes  pigg^'back  the  federal  Code  but  do 
not  conform  to  §1341  because  of  a technicalit)’:  §1341  is  structured  as  an  alternative  tax  rather 
than  as  a reduction  in  taxable  income.  Without  a corresponding  provision  in  the  North  Carolina 
income  tax  law,  the  taxpayer  will  end  up  pacing  tax  on  income  the  taxpayer  later  had  to  repay 
to  another.  Such  a situation  creates  a windfall  for  the  State  and  is  perceived  as  unfair.  The 
Department  of  Revenue  does  not  opjxtse  a conforming  change  to  make  the  State  law'  like  the 
federal  law.  This  proposal  w-ould  adopt  the  federal  approach,  allowing  a credit  as  if  for  tax 
paid  in  these  situations. 

The  fiscal  impact  of  this  provision  is  expected  to  be  small,  because  these  situations  arise 
rarely.  They  are  sometimes  seen  with  taxpa)’ers  who  receive  employer  disabiliti'  payments 
while  an  application  for  federal  disabilitv'  is  p>ending.  A federal  disabilitv'  application  may  take 
a year  or  two  to  process  and,  if  benefits  are  approved  retroactively,  the  taxpayer  is  usually 
required  to  refund  the  employer  disability'  received  in  the  meantime. 

The  case  that  was  brought  to  the  attention  of  the  committee  involved  an  individual  w'ho 
invented  a formula  for  producing  a chemical  product  and  sold  the  formula  to  a manufacturer 
for  nearly  S2  million  in  1994.  The  inventor's  former  employer  sued  the  inventor  clainving  that 
the  employer  had  licensing  rights  to  the  formula.  The  inventor  settled  the  suit  by  paying  the 
employer  more  than  $400,000  of  the  $2  million  sales  prcxreeds  in  1995.  The  inventor  paid  tax  on 
the  full  $2  million  in  1994;  in  1995,  the  inventor  had  little  income  to  offset  the  $400,000  deduction 
for  the  amount  restored.  Thus,  the  inventor  w'ill  forfeit  the  more  than  $25,000  in  North  Carolina 
income  tax  paid  on  the  remainder  of  the  $400,000  in  1994  unless  this  proposal  is  enacted  and  Ls 
made  retroactive  to  the  1995  tax  year. 
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Fiscal  Report 

Fiscal  Research  Division 

December  31,  1996 


Proposal  3:  Computation  of  Tax  Where  Taxpayer  Restores  Substantial  Amount  Held 
finder  Claim  of  Right 


Summarx’;  This  act  will  conform  North  Carolina's  income  tax  law  to  the  Internal  Revenue 
Code  (IRC  1341)  with  respect  to  the  tax  treatment  of  a substantial  amount  of  income  that  a 
taxpayer  receives  one  year,  but  refunds  in  another  tax  year. 


Effective  Date;  The  proposal  is  retroactive  to  the  1995  tax  year. 


Fiscal  Effect: 

This  bill  will  produce  a small  annual  revenue  loss  to  the  General  Fund,  but  no  data  exists  to 
calculate  the  exact  fiscal  impact.  A spokesman  for  the  Department  of  Revenue  staled  to  the 
Committee  that  only  a handful  of  cases  each  year  would  benefit  from  the  law.  Since  the  act 
is  retroactive  to  1995,  there  is  a definite  revenue  loss  of  $25,000  in  FY  97-98  for  a refund  to 
one  taxpayer,  (see  bill  explanation) 
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Legislative  Proposal  4 
97-LC-006(l.l) 

(THIS  IS  A DRAFT  AND  iS  NOT  READY  FOR  INTRODUCTION) 


Short  Title:  Automatic  Annual  Tax  Reduction.  (Public) 


Sponsors:  Representatives  Shubert,  Blue,  Cansler,  Capps,  Church, 

and  Neely. 


Referred  to: 


1 A BILL  TO  BE  ENTITLED 

2 AN  ACT  TO  PROVIDE  AUTOMATIC  ANNUAL  INCOME  TAX  REDUCTIONS  AND  TAX 

3 SIMPLICITY  BY  INDEXING  THE  STATE'S  PERSONAL  EXEMPTION  AMOUNTS 

4 TO  THE  FEDERAL  PERSONAL  EXEMPTION  AMOUNTS. 

5 The  General  Assembly  of  North  Carolina  enacts: 

6 Section  1.  G.S.  105-134 . 6 (c )( 4a ) is  repealed. 

7 Section  2.  The  Department  of  Revenue  shall  draw  from 

8 collections  under  Division  II  of  Article  4 of  Chapter  105  of  the 

9 General  Statutes  for  the  1997-98  tiscal  year  the  amount  needed  to 

10  pay  for  the  cost  of  printing  and  mailing  new  withholding  tables 

11  required  by  this  act,  up  to  a maximum  of  one  hundred  sixteen 

12  thousand  six  hundred  dollars  ($116,600)  for  the  1997-98  fiscal 

13  year. 

14  Section  2.  This  act  is  effective  for  taxable  years 

15  beginning  on  or  after  January  1,  1998. 
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Explanation  - Automatic  Annual  Income  Tax  Reductions 

This  proposal  would  provide  automatic  annual  income  tax  reductions  for 
indi''iduals  by  increasing  the  State  income  tax  personal  exemptions  to  the  amount  of  the 
federal  personal  exemptions,  and  providing  that  the  exemption  amounts  would  increase 
automatically  each  year  at  the  same  rate  as  the  federal  exemptions,  based  on  the  rate  of 
inflation.  The  proposal  would  become  effective  beginning  v\ith  the  1998  tax  year. 

Increasing  the  p>ersonal  exemption  amounts  reduces  State  income  taxes  for  cdl  individuals 
who  pay  income  tax. 

The  State's  personal  exemption  amounts  were  increased  in  1995  in  two  stages,  from 
$2,000  to  $2,250  for  the  1995  tax  year  and  then  to  $2,500  for  the  19%  tax  year.  The  federal 
personal  exemption  amounts  increase  automatically  each  year  to  keep  pace  with  inflation. 
The  federal  amount  for  the  19%  tax  year  is  $2,550  and  is  expected  to  increase  about  $50  each 
\’ear  thereafter. 

Increasing  the  State's  personal  exemption  amounts  to  the  federal  amounts  and 
allowing  them  to  grow'  at  the  same  pace  in  future  years  has  three  benefits.  First,  it  reduces 
State  personal  income  taxes  for  all  North  Carolina  citizens  who  pay  income  tax.  Families 
with  children  receive  a larger  tax  reduction  because  a personal  exemption  deduction  is 
allow'ed  for  the  taxpa)'er,  the  spouse,  and  each  dependent.  Second,  it  allows  the  State  tax 
structure  to  respond  automatically  to  inflation.  If  the  personal  exemption  amounts  are  not 
indexed  to  inflation,  taxpayer's  taxes  increase  automatically  each  year  because  the  value  of 
their  income  is  inflated,  even  if,  in  real  terms,  they  make  the  same  amount  of  income  or  less 
income  each  year.  Third,  it  greatly  simplifies  tax  filing.  North  Carolina  s individual  income 
tax  uses  federal  taxable  income  as  the  starting  point  for  calculating  North  Carolina  taxable 
income.  As  long  as  North  Carolina's  personal  exemptions  are  not  indexed  to  the  federal 
amounts,  ever\'  taxpayer  must  perform  an  extra  calculation  to  adjust  for  the  gap  by  adding 
back  to  federal  taxable  income  the  difference  between  the  lower  North  Carolina  personal 
exemption  amount  and  the  higher  federal  p>ersonal  exemption  amount. 
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Fiscal  Report 

Fiscal  Research  Division 

December  30,  1996 


Proposal  4 : Index  Personal  Exemptions 

Summary'.  This  act  provides  automatic  annual  income  tax  reductions  and  tax  simplicity  by 
indexing  the  state  s personal  exemption  amounts  to  the  federal  personal  exemption 
amounts. 


Effective  Date:  Taxable  years  beginning  on  or  after  Januar>'  1.  1998. 

Fiscal  Effect: 

(Smillions) 

FY  97-98  FY  98-99  FY  99-00  FY  00-01  FY  01-02 


REVENUES:  ($38.0)  ($90.8)  ($108.0)  ($128.8) 


($149.6) 


The  annualized  cost  of  going  from  the  current  $2,500  state  personal  exemption  amount 
($2,000  for  high  income  filers)  to  the  $2,700  federal  personal  exemption  amount  in  1998  is 
estimated  to  be  $84.4  million.  This  estimate  is  a product  of  the  Personal  Income  Tax  Model 
programmed  by  the  Tax  Research  Division  in  the  Department  of  Revenue.  The  model  is 
based  on  individual  income  tax  returns  and  is  broken  dowTi  by  income  class  and  filing 


status  as  shown  below. 


Income  Class  (AGl) 
0 

0<$10,.000 
$10,000<$25,000 
$25,000<$50,000 
$50,000<$60,000 
$60,000<$80,000 
$80,000<  100,000 
$100,000<200,000 
$200,000  or  more 

Total 


$Millions 


Sineic 

Married 

(0.80) 

(3.90) 

(3.10) 

(4.30) 

(10.70) 

(0.60) 

(3.80) 

(2.60) 

(7.70) 

(1.00) 

(4.20) 

(0.90) 

(13.40) 

(0.10) 

(2.00) 

(14.20) 

(44.90) 

Head  of 
Household 

.A.II  Filers 

(0.50) 

(1.30) 

(13.90) 

(20.90) 

(8.30) 

(23.30) 

(0.80) 

(5.20) 

(C.70) 

(11.00) 

(0.60) 

(5.80) 

(0.50) 

(14.80) 

- 

(2.10) 

(25.30) 

(84.40) 

-49- 


Only  45%  of  the  cost  is  reflected  in  the  first  fiscal  year  as  employers  adjust  withholding 
tables  for  their  employees  (The  rate  is  not  50%  because  there  is  some  lag  in  changing 
withholding).  It  is  then  assumed  the  personal  e.xemption  rate  will  rise  $50  each  year.  The 
Revenue  model  predicts  the  $50  increase  will  cost  an  additional  $14.2  million  in  1999 
and  $20.8  million  in  2000.  This  memo  assumes  that  each  $50  rate  increase  in  the  years 
2001  and  2002  will  also  cost  $20.8  million. 

The  proposed  bill  eliminates  the  income  cap  on  personal  e.xemotions  on  the  high  income 
ta,\payers  shown  below.  If  the  income  caps  were  kept,  indexing  to  the  federal  rate  in  1998 
would  cost  $63.3  million  on  an  annual  rate  (the  FY  97-98  cost  would  be  $28.5  million). 

Married  filing  jointly  $100,000  or  > Head  of  Household  $80,000  or  > 

Married  filing  separately  $50,000  or  > Single  $60,000  or  > 
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Legislative  Proposal  5 
97-LCX-008(l.l) 

THIS  IS  A DRAFT  AND  IS  NOT  READY  FOR  INTRODUCTION 


Short  Title:  Modify  Setoff  Debt  Collection.  (Public) 


Sponsors:  Senators  Shaw,  Cochrane,  Cooper,  Kerr,  and  Soles. 


Referred  to: 


1 A BILL  TO  BE  ENTITLED 

2 AN  ACT  TO  REVISE  THE  SETOFF  DEBT  COLLECTION  ACT. 

3 The  General  Assembly  of  North  Carolina  enacts: 

4 Section  1.  Chapter  105A  of  the  General  Statutes  reads 

5 as  rewritten: 


6 

7 

8 
9 

10 

11 


"CHAPTER  105A. 

"Setoff  Debt  Collection  Act. 
"ARTICLE  1-r 


"In  ConeraJU- 

S 105A-1.  Purposes. 

11  The  purpose  of  this  Article  Chapter  is  to  establish  as  policy 

12  that  all  claimant  agencies  and  the  Department  of  Revenue  shal 

13  cooperate  in  identifying  debtors  who  owe  money  to  the  State 

14  through  its  various  claimant  agencies  or  to  a local  governmen 

15  and  who  qualify  for  refunds  from  the  Department  of  Revenue.  It  is 

16  also  the  intent  of  this  Attioie  ChaEte£  that  P;j°=«dures  be 

17  established  for  setting  off  against  any  such  refund  the  sum  of 

18  any  debt  owed  to  the  states  state  or  to  a ; 

19  Furthermore,  it  is  the  legislative  rh.se  ou^ooses 

20  Chapter  be  liberally  construed  so  as  to  effectuate  these  purposes 

21  as  far  as  legally  and  practically  possible. 

22  "S  105A-2.  Definitions - 
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1 The  following  definitions  apply  in  this  Chapter. 


2 

ill 

Claimant  aqency.  — A State  agency or_  a local 

3 

aaencv  acting  through  a clearinghouse  or 

4 

organization  oursuant  to  G.S.  105A— _3Xbl). 

5 

ill 

n»ahi-.  — A liouidated  sum  due  and  owing  a claimant 

6 

aoencv  that  has  accrued  through  contract. 

7 

subrogation,  tort,  operation  of  law,  or  any  other 

8 

legal  theory  regardless  of  whether  there  is  an 

9 

outstanding  iudgment  for  the  sum.  The  term 

10 

includes  sums  collectible  pursuant  to  Title  IV. 

11 

Part  D of  the  Social  Security  Act. 

12 

ill 

Debtor.  — An  individual  owing  money  to  or  having  a 

13 

delinauent  account  with  any  claimant  aqency  which 

14 

obligation  has  not  been  adiudicated  satisfied  bv 

15 

court  order,  set  aside  by  court  order,  or 

16 

discharged  in  bankruptcy. 

17 

ill 

Department.  — The  Department  of  Revenue. 

18 

ill 

Reserved . 

19 

ill 

Local  aqency.  — A county  or  municipality  to  the 

20 

extent  it  is  not  a State  aqency  as  defined  in  this 

21 

section. 

22 

ill 

Net  proceeds  collected.  — Gross  proceeds  collected 

23 

through  setoff  against  a debtor's  refund  minus  any 

24 

collection  assistance  fee  charged  by  the 

25 

Department. 

26 

ill 

Refund.  — An  individual's  North  Carolina  income 

27 

tax  refund. 

28 

ill 

State  aqency.  — Any  of  the  following: 

29 

a.  The  North  Carolina  Department  of  Human 

30 

Resources  when  in  the  performance  of  its 

31 

duties  under  the  Medical  Assistance  Program 

32 

enabled  by  Chapter  108A.  Article  2.  Part  6, 

33 

and  any  county  operating  the  same  Program  at 

34 

the  local  level , when  and  only  to  the  extent 

35 

such  a county  is  in  the  performance  of  Medical 

36 

Assistance  Program  collection  functions. 

37 

b.  The  North  Carolina  Department  of  Human 

38 

Resources  when  in  the  performance  of  its 

39 

duties  under  the  Child  Support  Enforcement 

40 

Program  as  enabled  by  Chapter  110  ^ Article  9 

41 

and  Title  IV,  Part  D of  the  Social  Security 

42 

Act  to  obtain  indemnification  for  oast  oaid 

43 

public  assistance  or  to  collect  child  support 

44 

a_rrearaqes  owed  to  an  individual  receiving 
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22 
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32 

33 

34 

35 
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38 

39 

40 

41 

42 

43 

44 


program  services  and  any  county  operating  the 
program  at  the  local  level,  when  and  only  to 
the  extent  that  the  county  is  engaged  in  the 
performance  of  those  same  duties. 

c . The  North  Carolina  Department  of  Human 

Resources  when  in  the  performance  of  its 
collection  duties  for  intentional  program 
violations  and  violations  due  to  inadvertent 
household  error  under  the  Food  Stamp  Program 
enabled  by  Chapter  108A,  Article  2,  Part  5/ 
and  any  county  operating  the  same  Program  at 
the  local  level,  when  and  only  to  the  extent 
such  a county  is  in  the  performance  of  Food 
Stamp  Program  collection  functions. 

d.  The  North  Carolina  Department  of  Human 

Resources  when,  in  the  performance  of  its 
duties  under  the  Aid  to  Families  with 

Dependent  Children  Program  or  the  Aid  to 
Families  with  Dependent  Children  — Emergency 
Assistance  Program  provided  in  Part  2 of 
Article  2 of  Chapter  108A  or  the  Work  First 
Cash  Assistance  Program  established  pursuant 
to  the  federal  waivers  received  by  the 
Department  on  February  5,  1996,  or  under  the 

State-County  Special  Assistance  for  Adults 

Program  provided  in  Part  3 of  Article  2 of 
Chapter  108A,  it  seeks  to  collect  public 

assistance  payments  obtained  through  an 

intentional false  statement, 

misrepresentation,  intentional  failure to 

disclose  a material  fact,  or  inadvertent 
hnnsehold  error. 

e.  The  Office  of  the  North  Carolina  Attorney 
“ General  on  behalf  of  any  State  agency  when  the 

debt  has  been  reduced  to  a ludgment. 
f Any  other  unit  of  the  executive,  legislative, 
~ nr  judicial  branch  of  State  government,  such 
as  a department,  a commission,  a board, — a 
council  f or  The  University  of  Nor^  Carolina^;, 

As  used  in  this  Art.a.clei- 

( 1 ) ■■ciaimBr^  ignncY"  moans  and  tnc]ud«»6-^ 

j Tho  — Bducation — Assistance — Authority  as 

onablo'^ — by — Article — W — cf — Chapter — 116  of  the 
Gonoral — Statutos  }■ 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 


Tho  North Corol  jyva Popartanent  of Human 

RocourcnB whan tho  ojtorcieo  of 

authority  hoalfeh  profession  studonfc 

loans  mado  purcuant  to  C.-S^ — — 131  f 

o Tho  North Carolina Popartaaent o4 Human 

Rocourooc — whon — m — tho  porf  o*iikancs  of — rtn 
dutioc  unfiitv — tho — Modical — Assistance — Rro^ram 
onabloii  inBft — Article— 3-, — Part  6, 

and  any — county — operating — the  same  Program — at 
looal  lovoli  *‘*h^*^  anH  r>r>  1 y — te  -the  extent 
cuch  a county — is  in — tho  porformance  of — Medical 
Assistance  Program  oollootion — f unctieney 

^ Tho  North Carolina Popartment ot Human 

Resourcos  when — in — tho  performance"— ei — itc 
dutioc.  unde-^ — the — Child — Support — Enforcement 
Program — as  enabled— hy — Chapter — 1 10  > — Article — 9- 
and  Title — iV-, — Part  P of — the — Social — Security 
Act — te — obtain — indomnif  ication — ter — pact — paid 
public — assistance — or — te — collect  child — support 
arrearages — owed — te — an — individua-1 — receiving 
program  services — and  any  county — operating  the 
program-  at — the — local — level , — when — and — only  to 
the  eatent — that — the — county — is — engaged — in  the 
performance  of  those  same  duties; 
e-r-  The- ■ University  of — Mor-th — Carolina-; — including 
its — oenstituent — institutions — as — cpocif  ied — by 
C^-S.-  U6-3(4  ) ; 

4--  ¥he — University — of — North  Carolina — Hocpitalc  at 

Chapel — Hiil — in — the  conduct — of — its — financial- 

affairs and  operations pursuant to C.  S-r 

116-37; 

^ ^Phe — Heard — of — Governors  of — the — University — ei 

North Carolina and the State—  Board ef- 

Education — through — the  College  Scholarship — loan 
Committee  when — in — the — per  f ormanoe — of — it®^ 
duties — of — admini  storing — the — Scholarship — loan 
P^nd — for — Prospective — Gollego — Teachers — onablod 
by  Chaptor  116,  Articlo  5; 

^ ***« — ioo — of — the — North — Carolina — Attorney 

General  on — behalf — of — any — State — agency — when — feh® 
claim  has  boon — reducod — to — a — judgment 
The  Stato  Board  of — Community — Colleges — through 
community  collogoc — as  onablod — by — Chapter — 14-SP 
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— conduct — o£ — their — financiai — affairs — ao4 
oporationc } 

State faciJLitioc ae listed in C . S.- 

— l-Sl  ( a ) I — School  for  the  Peaf  at  MorgantoftT- 
North — Carolina — Sanatoriuw — at — MoCain^ — Western 
Carolina  Sanatorium  at  Black  Mountain, — Easter-n 

North — Carolina — Sanatoriuw — at — Wilson-y and 

Gravely Sanatoriuw at Chapel Hill under 

Chapter — 14  3-, — Article  7; — Governor — Morohead 
School  under  Chapter — 115; — Article  40; — Central 
North — CarolAna — School — for — the — Beef — under 
Chapter — 1 IS; — Article — 44-; — Wright — School — for 

Treatment and Education of Emotionally 

Disturbed — Children — under — Chapter — 133C; — and 
these  same — institutions  by  any  other  names — by 
which  they  may  be  known — in  the — f uture-^ 

The  North  Carolina  Department  of  Revenue^ 

The  AdminiBtrativfQ  Office  of — the  Courts-r 

The  Division — of Fores-t — Resources of the 

Department  of ■ Bnvironmenti — Health, — and  Natural 
Resources-;- 

The  Administrator — of — the — Teachers^ — and — State 
EmployoofT ' — Comprohonsive — Major — Medical — PlORr 
octabl  — in — Article — 3 — of — General — Statutes 

Chapter  135-^ 

The  Stati'^  onard — of — Education — through — the 
Supori"'*-ondont  — Instruction  when  in 

the  pgrf ^ — hie  duties — of — adminictenni] 
the  ^ r can — Fund — for — Procpective 

Toachorr  by  Phaotor  115C,  Article  37A 

and  thr  arrh  i p lean  and  grant  programs 

onablff'^  ^y  i^hiptnr  M SC-i — Article  34Gi  Part  1; 
The  Board — of — Trustees — of — the — Teachers-  and 

rtato  ^TiplnyTf-^ Retirement — System — and — the 

Board  of  — of — the  Local — Covornmontal 

Emplnyo---^ Retirement System in the 

porformanon of their duties pursuant to 

Ch'jprnrr  V7fl  ns  and  113  of  the  General 

Statutes  y 

Mr-th  Tnarhinn  FoUewc  Commicgten 

in  thn  pru-f nr-mnnco  of — its — duties  pursuant  to 

Chapter  115Ci  >\rticlo  34r,  Part  -3-r 

Carolina Department of Human 

RuLOLirrnr  ^ perfnrmanre  of ite 
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oolloct  i duties feojp intentfcoeei pfogram 

violationc  — violetionc  due  tO"  inadvertont 

houcoho^ti  ..nrfnr  1-hn  Food  Stawo  Program 

onablod — by — Chapter — 1 0 8 A, — Article — 2-, — Part — ^ 
and  any  county — operating — tho  same — Program — at 
local  lovol|  arid  only — tiO'--tho  OKtont 

cuoh  a county — ie — ie — the  porfo*manoe — ef — Pood 
Stamp  ^ i on — functions . 

Tho  Nort^ Carolina Oopartwent of Human 

Rocourcoc — when7 in — the — porforraance  of — i to 

dutioc  und‘!T’" — -^febe Aid fee Families with 

Popondent — Children — Program — or — the  Aid — to 
Famil  iflc — with — Popondent — Children — — — Emergency 

Aocictan^M^f  PT-r»ijT-am — provided m — Part — 2 of 

Artiolo  3 of  Chapter  108A  or  the  Work  First 

each Aocietanon — Program — ostablished — pursuant 

to  tho  waivers roceived by the 

Popartmont  on — February — 5-; — 19P6-, — or  under-  the 
Stato-County — Special — Assistance — for — Adults 
Program — provided — in — Part — 3 of — Article — 3 — of 

Chapter — IQSA, it — seeks — to  collect — public 

assistance  payments obtained through an 

intentional false statement, intontional 

misrepresentation , intentional failure to 

disclose a — material fact-, or inadvortent 

household  error; 

The — Employntent — Security — Commission  of — North 
Carolina. 

^ Any — State — agency — in — the  collection — of — salary 

ovorpayments — from  forroor  employees . 

u<.-  The — State — Board — of — Education — through — the 

Supe^rintendent — of — Public — Instruction — when — m 
tho  performance  of — his  duties — of — adminictor ing 
the — program — under — which — the — State — oncourages 

participation in the National Board fer 

Profeseional Teaching Standards (NBPTS4- 

Program, — enabled — by — Section — 1 9. . 38 — of — Chapter 
— of — the — 1993 — Session — haws  . 


-Oebtor" — 

means — any — indi  vidua 

1 — ow-ing — money — to — or 

aannfrv — j -i  k 

satisfied 

-by  court  order, — set 

a-6'ide  by  ooui  t ordorr 

or — discharged — in — bankruptcy 
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" Debt " — meanc — any — liquidated — 6un>  dun  and — owinq — any 
claimant  aqonoy  which  has — accruad  through  contract, 
aabrogation, — tort,  operation — o£ — law,  or — any — other 
■legal — theory — regardless  oi — whether — there — ie — an 
outstanding  judgment -for  that  sum. 

■"Departroent"  reeans  the  Worth  Carolina  Pepartroont  o4 
Revenue. 

"Refund" — means — any — individual- 's — Nerth — Carolina 
income  tax  refund. 

"Net — proceeds collected" 


means gross proceeds 


1 
2 

3 

4 

5 

6 -M-)- 

7 

8 -(-5-)- 

9 

10 
11 
12 

13 

14 

15 

16 

17  , 

18  Article  Chapter  is  in  addition  to  and  not  in  substitution  for  any 

19  other  remedy  available  by  law. 

20  (b)  Mandatory  State  Usage.  — All  claimant  State  agencies 

21  shall  submit,  for  collection  under  the  procedure  established  by 

22  this  Article-r  Chapter,  all  debts  which  they  are  owed,  except 

23  debts  that  they  are  advised  by  the  Attorney  General  not  to  submit 

24  because  the  validity  of  the  debt  is  legitimately  in  dispute, 

25  because  an  alternative  means  of  collection  is  pending 

26  believed  to  be 

27  would  result  in  a 


"S  105A-3. 
local  usage; 
registration . 

( a ) Remedy 


collected — through — final — setO'ff — against — a — debtor  ■’-& 
refund — minus — any — collection — acoictance — tee — charged 
by  the  Pepar-tment. 

Remedy  additional;  mandatory  State  usage;  optional 
obtaining  identifying  information  information; 


Additional.  — The  collection  remedy  under  this 


is  penoing  and 
adequate,  or  because  such  a collection  attempt 
loss  of  federal  funds.  Except  in  the  case  of  a 


28 

State  agency  described 

m G • S • 

105A-2(9)a.  through  d.,  the  State 

29 

Controller  may  waive 

this  reouirement  in  situations  when 

an 

30 

aqenry ' s submission  of 

the  debts  would  not  be  practical  or  would 

31 

not  be  effective. 

32 

notional  Local 

Usage. 

After  complying  witn  cne  nonce 

33 

anH  hear! no  reouireme 

nts  of 

G.S.  105A-5.  a local  agency 

may 

34 

siihmih  for  collection 

under 

the  nrocedure  established  in  this 

35 

r'h^^n't'^T*  ^11  debts  it 

is  owed, 

other  than  debts  the  validity 

of 

36 

uh'ir'h  ■!  c in  diSDUte. 

Local 

aaencies  shall  submit  debts 

for 

37 

r-r>  1 1 or'-t- i on  nilfSUant  tO  thiS 

Chapter  only  through  one  of 

the 

38 

39 

' r 1 ^ A /-I  earinahouse  established pursuant_ — to  ^ 

an 

40 

41 

42 

43 

44 


tnr.ex  J.UWOJL  . 

Chapter  160A  of  the  General  Statutes, — pursuant  to 
which  the  clearinghouse  will  submit  debts  on  behalf 
of  any  requesting  local  agency. 

( 2 ) The  North  Carolina  League  of  Municipalities,^ 
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( 3 ) The  North  Carolina  Association of County 

Conuniss  loners . 

(c)  Identifying  Information.  — All  claimant  agencies  shall 
whenever  possible  obtain  the  full  name,  social  security  number, 
address,  and  any  other  identifying  information  required  by  fulo& 
promulgated — by  the  Department  purcuant — to — C ■ — 105A-16  from  any 
person  for  whom  the  agencies  provide  any  service  or  transact  any 
business  and  who  the  claimant  agencies  can  foresee  may  become  a 
debtor  under  this  Article.  Chapter . 

(d)  Registration;  Reports.  — A claimant  State  agency  must 
register  with  the  Department  and  with  the  State  Controller. 
Every  State  agency  must  report  annually  to  the  Department  State 
Controller  the  amount  of  debts  owed  to  the  agency  for  which  the 
agency  did  not  submit  a claim  for  setoff  and  the  reason  for  not 
submitting  the  claim. 

A clearinghouse  or  organization  that  submits  debts  on  behalf  of 
a local  agency  must  register  by  filing  written  notice  with  the 
Department  of  its  intention  to  effect  collection  through  setoff. 
If  a clearinghouse  registers  to  submit  debts  pursuant  to  this 
subsection,  no  other  clearinghouse  may  register  to  submit  debts 
pursuant  to  this  subsection. 

"S  105A-4.  Minimum  sum  collectible. 

A claimant  agency — abahU — not  be  allowed  to — feet — f ina-1 — setoff 
and — collect — debts — through — use  of — the — remedy  established — under 
this  Article  The  Department  shall  not  collect  a debt  pursuant  to 
this  Chapter  unless  both  the  debt  and  the  refund,  if  any,  are  at 
least  fifty  dollars  ($50.00). 

"S  105A-5.  Local  agency  notice,  hearing,  and  determination. 

(a)  Prerequisite.  — A local  agency  may  not  submit  a debt  to 
the  Department  pursuant  to  G.S.  105A-6  until  it  has  given  the 
notice  required  by  this  section  and  the  claim  has  been  finally 
determined  as  provided  in  this  section. 

(b)  Notice.  — A local  agency  shall  send  written  notice  to  the 
debtor  that  the  agency  intends  to  submit  the  debt  for  collection 
by  setoff.  The  notice  shall  clearly  set  forth  the  basis  for  the 
agency's  claim  to  the  debt,  the  intention  to  apply  the  debtor's 
tax  refund  against  the  debt,  the  debtor's  opportunity  to  qivs 
written  notice  of  intent  to  contest  the  validity  of  the  claim 

days  after  the  date  the  notice  was  mailed,  the  mailing 

which the  application  for  a hearing  must  be  sent,  and 

the — fact — that — failure  to  apply  for  a hearing  in  writing  within 

— period — is a waiver  of  the  opportunity  to  contest  the 

claim, causing  potential  setoff  by  default. The  written 
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1 application — the  debtor  for  a hearing  becomes  effective  upon 

2 n'^ili^*^ the application  postage  prepaid  and  properly  addressed. 

1 i-£j — Hearing.  A hearing  on  a contested  claim  of  a local 

4 agency  shall  be  held  first  before  the  governing  body  of  the  local 

5 agency  or  the  governing  body*s  designee. No  issues  may  be 

6 considered  at  the  hearing  that  have  been  previously  litigated. 

7 If  the  debtor  disagrees  with  the  determination  of  the  governing 

8 body  or  its  designee,  the  debtor  may  file  a petition  for  a 

9 contested  case  under  Article  3 of  Chapter  150B  of  the  General 

10  Statutes.  The  petition  must  be  filed  within  30  days  after  the 

11  debtor  receives  a copy  of  the  determination  of  the  governing  body 

12  or  its  designee.  Notwithstanding  the  provisions  of  G.S.  150B-2, 

13  a local  agency  is  an  agency  for  purposes  of  contested  cases  and 

14  appeals  under  this  Chapter. 

15  (d)  Determination.  — It  shall  be  determined  at  the  hearing 

16  whether  the  claimed  sum  asserted  as  due  and  owing  is  correct,  and 

17  if  not,  an  adjustment  to  the  claim  shall  be  made.  The  debtor  may 

18  appeal  the  determination  as  provided  in  G.S.  105A-9. 

19  rTTllfnrtiffn  gV"T 

20  Subject — te — the — limitations — contained — in — th4e — Article, — the 

2 1 Popartmont  of — Revenue  shall — upon  request — render  assistance — re — the 

22  GO^Jleetien — of  any  delinquent — account  or  debt  owing — to  any 

2 3 claiiwanfe- agency » This — assistance  shall — be  provided'  by — setting  oft 

24  any refunds  due  tho  dobtor — from — the'  -Oepartment — by — tbe — sum 

25  eertified  by  claimant — agency  as  due  and  owingr^ 


26 

27 


37 

38 

39 


"S  105A-6.  Procedure  for  setoff. 

{ a ) Notice  to  Department.  — A 


claimant  agency  seeking  to 

28  attempt  collection  of  a debt  through  setoff  shall  notify  the 

29  Department  in  writing  and  supply  information  necessary  to 

30  identify  the  debtor  whose  refund  is  sought  to  be  set  off  and-fia4 

3 1 off.  The  claimant  agency  may  include  with  the  notification  the 

32  date,  if  any,  that  the  debt  is  expected  to  expire.  Notification 

33  to  the  Dopartment  and  tho  furnishing  of  identifying  information 

34  must  occur  on  or  boforo  a dato  specifiod  by  tho  Dopartmont  in  the 

35  firct  yoar  prnrnr'— g nalnnHir  unar  during  which  the  refund 

36  would  bo  paid  Thu  ir  nffoctivo  to  initiato  setoff  against 

rofunds  that  would  bo  made  in  calendar  yoa-rs  following  tho  yoar 
in  which  tho  notico  was  first  mado  until  tho  date  spocified  in 
tho  notico  that  nxooctod  to  OMpiro.  The  agency  shall 

40  notify  the  Department  in  writing  when  a debt  has  been  paid  or  is 

41  no  longer  owed  the  agency. 

42  (b)  hv  Department.  — The  Department,  upon  receipt  of 

43  notification,  shall  detennine~ach  year  whether  the  debtor  to  the 

44  claimant  agency  is  entitled  to  a refund  of  at  least  fifty  dollars 
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1 ($50.00)  from  the  Department.  Upon  determination  by  the 

2 Department  that  a debtor  specified  by  a claimant  agency  qualifies 

3 for  such  a refund,  the  Department  shall  notify  in  writing  tho 

4 claiaant  agenoy  that -a  refund  is  pendlng^ — opooify  Jrt«  auah  and 

5 indioato  the  debtor's  addroec  ac  lictod  on  the  tax  return. 

6 (o)  Union c etay^r^  nrdop^ — the  Department  shall , upon 

7 cortaf icatiien  as  previdod  in  this  Article,  set  off  the  oortif lod 

8 debt  against  the  refund  to  which  the  debtor  would  otherwise  be 

9 entitled . entitled  and  shall  refund  any  remaining  balance  to  the 

10  debtor  as  if  setoff  had  not  occurred.  The  Department  ^hall  mail 

1 1 the  debtor  written  notice  that  setoff  has — occurred. Ug^ 

12  effecting  setoffs,  the  Department  shall  periodically — credit 

13  claimant  agencies  with  the  net  proceeds  collected — on — their 

14  behalf. 

15  (d)  Refund  if  Setoff  Exceeds  Debt.  — If  the  net proceeds 

16  credited  to  a claimant  agency  exceed  the  amount  of  the  debtor's 

17  debt,  the  agency  shall  refund  the  balance  to  the  debtor.  The 

18  refund  shall  bear  interest  as  provided  in  G.S.  105A-8(b). 

19  (c)  State  Agency  Notice  to  Debtor.  — A State  agency  shall 

20  credit  to  a nonreverting  trust  account  all  refund  setoffs 

21  credited  to  it.  Within  10  days  after  receipt  of  a refund  setoff 

22  from  the  Department,  the  State  agency  shall  send  written 

23  notification  to  the  debtor  that  the  refund  has  been  received. 

24  The  notice  shall  clearly  set  forth  the  basis  for  the  claim  to  the 

25  refund,  the  intention  to  apply  the  refund  against  the  debt  to  the 

26  claimant  agency,  the  debtor's  opportunity  to  give  written  notice 

27  of  intent  to  contest  the  validity  of  the  claim  within  30  days 

28  after  the  date  the  notice  was  mailed,  the  mailing  address  to 

29  which  the  application  for  a hearing  must  be  sent,  and  the  fact 

30  that  failure  to  apply  for  a hearing  in  writing  within  the  30-day 

31  period  is  a waiver  of  the  opportunity  to  contest  the  claim, 

32  causing  final  setoff  by  default.  The  written  application  bv  the 

33  debtor  for  a hearing  becomes  effective  upon  mailing  the 

34  application  postage  prepaid  and  properly  addressed. 

35  If  a State  agency  fails  to  provide  timely  notice  in  accordance 

36  with  the  requirements  of  this  subsection,  the  State  agency  shall 

37  refund  to  the  debtor  the  entire  amount  set  off  plus  the 

38  collection  assistance  fee  retained  by  the  Department.  That 

39  portion  of  the  refund  reflecting  the  collection  assistance  fee 

40  must  be  paid  from  the  State  agency's  funds.  The  refund  shall 

4 1 bear  interest  as  provided  in  G.S.  105A-8(b). 

42  -its — 105A-7 . — Notification  of — intention — to — set — o£4 — and — right 
4 3 hearing-^ 
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1 •{-*-) — The  clannant — a^noy , — upon  receipt  of — nottf-ioefc-iroe — £ rom  the 

2 Popartuneith — &ha4 — a — debtor — irC  entitled  to  a — refund;  shall — within  10 

3 days — send  a written  notification  to  the  debtor  and  a -copy  of  caroe 

4 to  the  Pepartment  of — its  assertion  of  rights  to  the  refund  or  any 

5 part — thereof  . — Sueh — netifioation  shaii — inforw — the  debtor — of — the 

6 olaimant  agency *s  intention  to  direct  the- Pepartwent  to  apply  the 

7 refund — or  -any — portion — thereof — against — the — debt — certified — as — dee 

8 and  ow4-n^ — For  the  Pepartwent  to  be  obligated  to  oontinuo  holding 

9 refunds — untii — r-eeeipt — of — oertif ication — of — the  debt , — if  any; 

10  pursuant — to — G<r.S-« — IPSA—IO; — the  oopy  of — the  netifioation — to  the 

11  debtor -by  the  claimant  agency- of-  its  intention  to  set  -off  must-be 

12  rooeaved — by — the  ■ Pepartisent — within — 15  days — of — tho  date  of — the 

13  Dopsrtmant  * — roailing — to — the  respective  ciairoant  agenoy — the 

14  netifioation  of  the  debtor's  entitlement -to  a refund. 

15  (b)  The  contents  of  the  written  notification  to- tho  debtor  (and 

16  tho  Pepartment*  s — copy ) of — tho  setoff — ciaiw  shall — clearly — set 

17  forth — the  basis — for — the — ©iai« — to — the — refund; — tho  intention — to 

18  apply — tho  refund — against — the — debt — to — the  oiairaant  agenoy-; — the 


19  debtor's  opportunity — to  givo  written — notice  of — intent — to  contest 

20  tho  validity — of — the  claio — within  30  days — of — tho  date — of — the 

21  mailing of — the — notaoo, the — wailing — address — to — which  the 

22  application  for  a hearing  must  bo  sont;  and  the  fact  that  failure 

23  to  apply  for  a hoaring  in  writing  within  the  30  day  period  will 

24  bo  deemed — a — waiver — of — the — opportuni-ty — bo — contest — the — cla-iw 

25  causing — final  cotoff  by  default ■■ 

26  (c)  Tho  vrrittnr — application  by — tho  debtor — for — a — hoaring  shaii 

27  be effective — upon  mailing — tho  application — postage — prepaid  and 

2 8 properly  addreccod  to  tho  claimant  agency  - 

29  "S  105A-8.  Hoaring procodure.  State  agency — 

30  determination . i c 

31  ^a^  Hearinq.  — A hearing  on  a contested  clainh-  claim  of  a 

32  State  agency,  other  than  a claim  of  a constituent  institution  of 

33  The  University  of  North  Carolina,  or  a claim  of  the  Emplo^ent 

34  Security  Commission  of  North  Carolina,  shall  be  conducted  in 

35  accordance  with  Article  3 of  Chapter  ISOB  of  the  General 

36  Statutes.  A hearing  on  a contested  claim  of  a constituent 

37  institution  of  The  University  of  North  Carolina  shall  be 

38  conducted  in  accordance  with  administrative  procedures  approved 

39  by  the  Attorney  General.  A hearing  on  a contested  claim  of  the 

40  Employment  Security  Commission  of  North 

41  conducted  in  accordance  with  regulations  adopted  by  the 

42  Empto^ment  Security  Conunission  of  North  Carolina.  No  i^s 

43  be  the  hearinq  that  have  been  previously  litigated. 
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1 (b)  Determination;  Refund.  — AddAtaiQaally , ^ shall  be 

2 determined  at  the  hearing  whether  the  claimed  sum  asserted  as  due 

3 and  owing  is  correct,  and  if  not,  an  adjustment  to  the  claim 

4 shall  be  made.  If  it  is  determined  that  the  amount  set  off  is 

5 excessive,  the  State  agency  shall  refund  the  excess  amount  to  the 

6 taxpayer . if  it  is  determined  that  the  State agency — is not 

7 entitled  to  any  part  of  the  amount  set  off, — Wie — State — agency 

8 shall  refund  the  entire  amount  set  off  plus — tlie — 

9 assistance  fee  retained  by  the  Department.  That — port^n — of — tl^ 

10  refund  reflecting  the  collection  assistance  fee  must  be  paid  from 

1 1 the  State  agency's  funds.  If  a refund  is  made to — the — taxpayer, 

12  the  State  agency  shall  pay  interest  to  the  taxpayer  calculated  as 

13  provided  in  G.S.  105-241.1(1)  from  the  date  one  day  after  the 

14  date  through  which  the  Department  pays  interest  on  the refund or 

15  the  date  that  interest  begins  to  accrue,  as  provided in  G.S. 

16  105-266(b),  whichever  is  later. 

17  (b)  Ponding — final  dotormination  at — hearing  of — the  validity -of 

18  the  debt --ascorted — by — the  claimant  agency-, — no  action  shalrl — be 

19  taken  in  furthorance  -of  collootion  through  the  s-etoff  pr-ocedure 

20  allowed  under  this  Article.- 

21  — ( o ) Ne iccuec  may  — the — hearing  which  have  boon 

22  previoucly  litigatedi' 

23  "S  105A-9.  Appeals  from  hearings. 

24  Appeals  from  action  taken  at  hearings  allowed  under  this 

25  Article  Chapter  shall  be  in  accordance  with  the  provisions  of 

26  Chapter  150B  of  the  General  Statutes,  the  Administrative 

27  Procedure  Act,  except  that  the  place  of  initial  judicial  review 

28  shall  be  the  superior  court  for  the  county  in  which  the  debtor 

29  resides.  Appeals  from  actions  allowed  under  this  Article  Chapter 

30  conducted  by  the  Employment  Security  Commission  of  North  Carolina 

31  shall  be  in  accordance  with  the  provisions  of  Chapter  96  of  the 

32  General  Statutes. 

33  105A-10- Certif-ication debt by tt laiaant agoncy^ 

34  final iaation  of  eetoff. 

35  4-a-) — bpea — final — defee-rroination — through — hearing — provided — by — C. 

36  105A-8 — of — the — debt — due — and — owing — the  claimant — agency — or  upon — the 

37  debtor' c default  for  failure  to  comply  with  G.S. — lOSA— 7- mandat ing 

38  timely  request — for  review  of — the  ascertod  bacic — for — ootof f-, — the 

39  olairaant — agency — sha.ll — within — 20 — days  certify — the — debt — to — the 

40  Pepartmont  and  in  default  thereof, — the  Department  shall  no  longoF 

4 1 bo  obligated  to  hold- the  re-fund  for  cotoff. 

4 2 (b)  Upon  rece-ipt  by  the  Department  of  a cortified  dobt  from  the 

43  claimant — agency, — the — Pepartmont — shall — f-inaliae — the — so  toff — by 

44  transferring  the  not  procoodc  collocted  for  crodit  or  payment  ih 
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1 accordance-  with  tho  provicions  of  C.S. — 1Q5A-14  and  by  rafynding 

2 »«¥ — romaaning — balanco — bo — bbo — dobbor — a«> — a£ — eofaof  f bad not 

3 occurred-. 

4 "S  lOSA-11.  Nobiioo  of  final  cetoff. 

5 Upon — bbe  fc-inalAaation  o£ — cotof £ — ender — tbe  provictone  o-f — bh-ao 

6 Article^ — the  Pepartanont — shall — notify — the  debtor — in  writing  of — the 

7 action — taken — along — voabh — an  accounting — of — bbo — aobion-  taken  on  any 

8 refund. — I-f — there — as — an — outstanding — balance — after  setoff; — tbe 

9 not aoe — under — bbas  section — s-ha  1 1 — accompany — tbe — balance — when 

10  disbursed 

11  "S  105A-12.  Priorities  in  claims  to  setoff. 

12  Prier-i-ty — an — multiple — claims — bo — refunds — allowed — bo — be — sob — ef4- 

13  under — the  provisions — of — bbas — Article — shall — be — in — bbo — order — an 

14  time  whicb  a- claimant- agency  has — filed  a written  notice  with  the 

15  Oepartment — of — ibs — intention — bo — effect  collection — through — setoff 

16  under- this  Article.. — Notwithstanding  the  priority  set  forth  above 

17  according  to  time  of-  filing-, — bbe  The  Department  has  priority  over 

18  all  other  claimant  agencies  for  collection  by  setoff  whenever  it 

19  is  a competing  agency  for  a refund.  State  agencies  have  priority 

20  over  local  agencies  for  collection  by  setoff.  When  there  are 

2 1 multiple  claims  by  State  agencies  other  than  the  Department,  the 

22  priority  shall  be  in  the  order  in  time  in  which  each  agency 

23  registered  for  setoff  pursuant  to  G.S.  105A-3.  When  there  are 

24  multiple  claims  by  organizations  submitting  debts  on  behalf  of 

25  local  agencies,  the  priority  shall  be  in  the  order  in  time  in 

26  which  each  organization  registered  for  setoff  pursuant  to  G.S. 

27  105A-3.  When  there  are  multiple  claims  among  local  agencies 

28  whose  debts  are  submitted  by  a single  organization,  the priori^ 

29  shall  be  in  the  order  in  time  in  which  each  local  agency 

30  requested  the  organization  to  submit  debts  on  its  behalf. 

31  "S  105A-13.  Dieppe  it  io" — »f — proceeds  collecbad-; — collecbtoe 

32  Collection  assistance  fees. 

33  Upon  offoctirg — final — sotof  f fri — Popartmenb — sbaf4 

34  periodically  tha  rocpoctivo  claimant  agoncies  for 

35  bbe — net  proceedo  collocted  on  tbotr  bohalf. 

36  (b)  Each  yoar  nnpart- mnni-  rhall  dotermine  iibs  actual  cost -of 

37  collection  - undor  the  Sotoff  Debt  CoHortion  bob for  the 

38  bramediately — procoding  year  and  chaU  oaloulabo  the--poroenbage 

39  bbeb ceeb roprocentb — o4 — bbe — proceding — I'oar ' e colloctions  j 

40  excluding  collootinnr  of  chilri  support  irrearagoc  under  G -fr.. 

4 1 105A  3 ( 1 )d-  To  recover  its  cost  of  collection  under  this_  Chapte_r_t_ 

42  the  Tbe  Department  shall  rotain  that  porcontage  from  the  gro^ 

43  ^F^coodc  collootnri  by  tho  Onp^rtmont  l-hrougb  cotoff  Jhe 

44  current  yoar,  ni-har  i-hnn  rho  grocr  procoodc  rollocted  of  child 
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1 oupport — — under — G. 106A  2(1  )d-i-  add — a — coH, fiction 

2 assistance  fee  to  each  debt  collected  through  setoff/ — collect — ijt 

3 as  part  of  the  debt,  and  retain  it.  The  collection — assistance 

4 fee  shall  be  determined  based  on  the  Department's  actual  cost jpf 

5 collection  under  this  Chapter  for  the  inmiediately — preceding_  year 

6 and  shall  not  exceed  fifteen  dollars  ($15.00). Department 

7 is  able  to  collect  only  part  of  a debt  through — setof f ^ — tt^ 

8 collection  assistance  fee  has  priority  over  the  remainder  of  the 

9 debt.  The  collection  assistance  fee  shall  not  be  added  to  child 

10  support  debts  or  collected  as  part  of  child  support  debt^. T^ 

11  Department  shall  retain  from  collections  under Divisioji — II — of 

12  Article  4 of  Chapter  105  of  the  General  Statutes  the  cost  of 

1 3 collection  of  child  support  debts  under  this  Chapter. 

14  "S  105A-14.  Accounting  to  the  claimant  agency;  credit  to 

15  debtor's  obligation. 

16  (a)  Simultaneously  with  the  transmittal  of  a check  fo-g  the  net 

17  proceeds  collected  to  a claimant  agency,  the  Department  shall 

18  provide  the  agency  with  an  accounting  of  the  setoffs  f inaliaed 

19  for  which  payment  is  being  made.  The  accounting  shall,  whenever 

20  possible,  include  the  full  names  of  the  debtors,  the  debtors' 

21  social  security  numbers,  the  gross  proceeds  collected  per 

22  individual  setoff,  the  net  proceeds  collected  per  setoff,  and  the 

23  collection  assistance  fee  added  to  the  debt  and  collected  charged 

24  per  setoff. 

25  (b)  Upon  receipt  by  a claimant  agency  of  a check  ropreconting 

26  net  proceeds  collected  on  a the  claimant  agency's  behalf  by  the 

27  Popartment  Department,  a final  determination  of  the  claim,  and  an 

28  accounting  of  the  proceeds  as  specified  under  this  section,  the 

29  claimant  agency  shall  credit  the  debtor's  obligation  with  the 

30  gross  net  proceeds  collected. 

31  "S  105A-15.  Confidentiality  exemption;  nondisclosure. 

32  (a)  Notwithstanding  G.S.  105-259  or  any  other  provision  of  law 

33  prohibiting  disclosure  by  the  Department  of  the  contents  of 

34  taxpayer  records  or  information  and  notwithstanding  any 

35  confidentiality  statute  of  any  claimant  agency,  alrl,  the  exchange 

36  of  any  information  exchanged  among  the  Department,  the  claimant 

37  agency,  the  organization  submitting  debts  on  behalf  of  a local 

38  agency,  and  the  debtor  necessary  to  aceomplish  and  effeotuato  the 

39  intent  of  this  Artacle  implement  this  Chapter  is  lawful. 

40  (b)  The  information  obtained — by  a claimant  agency  or  an 

4 1 organization  submitting  debts  on  behalf  of  a local  agency  obtains 

42  from  the  Department  in  accordance  with  the  exemption  allowed  by 
4 3 subsection  (a)  shall— onl-y  may  be  used  by  a olaiwtant  the  agency  or 
44  organization  only  in  the  pursuit  of  its  debt  collection  duties 
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1 and  practioeG  and — any — percon  oroployod — by , or — forwarly  employ  ad 

2 by  I a — olaimanb — agency — »>ho  dieolococ — any  Buoh — tnf  ormat  liwn — for  any 

3 other  pwr-poeo,  ■■OKcapt  as  obhorwico  allowed  by-C.S.  lOS-asOr  shall 

4 bo  penaJitaed — tn  aocordance  with — thO"  t'enao  -o4 — that — statute*- 

5 practices  and  may  not  be  disclosed  except  as  provided  in  G.S. 

6 105-259,  153A-148.1,  or  160A-208.1. 

7 ”S  105A-16.  Rules  and  regulations.  Rules . 

8 The  Secretary  of  Revenue  4s — authorised — to  prescribe — feme — and 

9 wake  all — rules — which — he — deems — necessary — in  order — to  effoctuate 

10  the — intent — ef — th4s — Article,  may  adopt  rules  to  implement  this 

11  Chapter . " 


12  Sec.  2.  G.S.  105-266(b)  reads  as  rewritten: 

13  "(b)  Interest.  — An  overpayment  of  tax  bears  interest  at  the 

14  rate  established  in  G.S.  105-24 l.l(i)  from  the  date  that  interest 

15  begins  to  accrue  until  a refund  is  paid.  A refund  is  considered 

16  paid  on  a date  determined  by  the  Secretary  that  is  no  sooner  than 

17  five  days  after  a refund  check  is  mailed,  mailed  or,  in  the  case 

18  of  a refund  set  off  against  a debt  pursuant  to  Chapter  105A  of 

19  the  General  Statutes,  five  days  after  the  Secretary's  notice  of 

20  setoff  is  mailed. 

21  Interest  on  an  overpayment  of  a tax,  other  than  a tax  levied 

22  under  Article  4 or  Article  8B  of  this  Chapter,  accrues  from  a 

23  date  90  days  after  the  date  the  tax  was  originally  paid  by  the 

24  taxpayer  until  the  refund  is  paid.  Interest  on  an  overpayment  of 

25  a tax  levied  under  Article  4 or  Article  8B  of  this  Chapter 

26  accrues  from  a date  4 5 days  after  the  latest  of  the  following 

27  dates  until  the  refund  is  paid: 

28  (1)  The  date  the  final  return  was  filed. 

29  (2)  The  date  the  final  return  was  due  to  be  filed. 

30  (3)  The  date  of  the  overpayment. 

31  The  date  of  an  overpayment  of  a tax  levied  under  Article  4 or 

32  Article  8B  of  this  Chapter  is  determined  in  accordance  with 

33  section  6611(d),  (f),  (g)/  and  (h)  of  the  Code." 

34  3.  The  changes  to  G.S.  105A-3(d),  105A-5,  and 

35  105A-16  made'by  this  act  are  effective  when  this  act  becomes  law. 

36  The  remainder  of  this  act  becomes  effective  January  1,  1998. 
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ExplanaHon  - Modify  Setoff  Debt  Collecrion 
Legislative  Proposal  5 

This  proposal  would  modih’  the  Setoff  Debt  Collection  Act,  Chapter  105A  of  the 
General  Statutes,  under  which  the  Department  of  Revenue  retains  the  income  tax  refund  of 
an  indiN'idual  who  owes  money  to  a State  agencv'  and  then  sends  the  refund  to  the  State 
agency  to  be  applied  to  the  debt.  The  proposal  would  make  the  following  changes  effecti\’e 
January'  1, 1998: 

1.  It  would  autliorize  local  agencies  to  submit  debts  owed  them  for  collection  by 
setoff  against  individuals'  North  Carolina  tax  refunds.  Local  agencies  would  be 
required  to  provide  the  debtor  notice  and  an  opportunity  to  contest  the  debt 
before  the  debt  is  submitted  for  setoff. 

2.  It  would  provide  that  in  the  case  of  debts  owed  to  State  agencies,  the  agenc\', 
rather  than  the  Department  of  Revenue,  will  hold  the  setoff  amounts  while  the 
debtor  is  given  notice  and  an  opf>ortunit)f  to  contest  the  debt. 

3.  It  would  require  those  State  agencies  not  currently  allowed  to  use  the  program  to 
submit  debts  owed  them  for  collection  by  setoff. 

4.  It  would  provide  that  the  Department  of  Revenue's  costs  in  collecting  debts  by 
setoff,  which  are  recovered  through  collection  assistance  fees,  will  be  charged  to 
the  debtor  rather  than  the  State  agency  owed  the  debt.  Child  support  collection 
assistance  fees,  which  are  now  paid  for  by  the  various  State  agencies,  wall  be 
drawn  from  the  General  Fund. 

5.  It  w'ould  cap  the  collection  assistance  fee  at  S15.00  per  debt  collected. 

6.  It  would  modernize,  clarih',  simplih',  and  reorganize  the  language  of  the  Setoff 
Debt  Collection  Act. 

This  proposal  originated  as  Senate  Bill  761,  introduced  in  1995  by  Senator  Conder  to  add 
local  governments  to  the  setoff  program.  The  Department  of  Re\'enue  determined  that  the 
bill  w'ould  cause  significant  administrative  problems,  and  asked  that  the  bill  be  redesigned 
to  address  those  problems.  After  many  meetings,  and  in  consultation  with  affected  State 
agencies  as  w'ell  as  the  State  Controller,  this  proposal  was  developed  to  provide  local 
governments  access  to  the  setoff  debt  collection  program  and  to  simplih’  the  administration 
of  the  program. 

Local  governments  would  be  authorized  to  submit  their  debts  for  coUection  by  setoff 
only  after  providing  the  debtor  with  notice,  an  opportunin-  to  be  heard  before  the  local 
government,  and  an  appeal  process  pursuant  to  the  Administrative  Procedure  Act.  After 
completing  this  process,  the  agency  can  submit  the  debt  through  the  League  of 
Municipalities,  the  Association  of  Count)'  Conunissioners,  or  another  cleannghouse. 
Funneling  the  debts  through  a clearinghouse  rather  than  having  each  local  government 
submit  its  own  debts  w’iU  avoid  placing  an  undue  administrative  burden  on  the  Department 

of  Revenue.  , , , . j 

Under  current  law,  if  the  Department  of  Revenue  fmds  that  a debtor  xs  entitled  to  a tax 

refund,  the  Department  notifies  the  State  ageno'  to  whom  the  debt  is  owed  and  holds  the 
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refund  until  the  State  agency  notifies  the  debtor  and  gives  the  debtor  an  opportunit}'  for  a 
hearing  and  an  appeal.  This  proposal  would  reduce  the  administrative  burden  on  the 
Department  of  Revenue  by  authorizing  the  Department  to  pay  the  setoff  refund  to  the  State 
agencv  at  once.  The  agency  would  hold  the  refund  while  providing  the  notice,  hearing,  and 
appeal  to  the  debtor.  The  Department  of  Revenue  would  also  notify  the  debtor  of  the 
potential  setoff.  A debtor  would  have  the  same  procedural  and  substantive  rights  as  under 
current  law,  including  the  right  to  interest  on  any  part  of  the  refund  found  not  to  be  a valid 
debt.  If  the  State  agency  failed  to  provide  the  debtor  timely  notice,  the  State  agenc\'  would 
be  required  to  refund  to  the  debtor  the  entire  amount  set  off. 

The  Setoff  Debt  Collection  Act  currently  requires  certain  named  State  agencies  to 
participate.  Other  State  agencies  may  not  participate,  even  on  a volunteer  basis.  This 
proposal  would  extent  the  mandator\’'  State  program  to  all  State  agencies,  as  recommended 
b\’  the  State  Controller's  Office,  which  administers  the  Statevride  accounts  receivable 
program  pursuant  to  G.S.  147-86.22.  If  a State  agency's  use  of  the  program  would  not  be 
practical  or  effective  in  certain  cases,  the  State  Controller  could  waive  the  requirement. 

The  cost  of  administering  the  setoff  debt  collection  program  is  paid  by  the  State  agencies 
whose  debts  are  collected  by  setoff.  Each  year,  the  Department  of  Revenue  determines  its 
costs  of  running  the  program  and  recovers  these  costs  by  charging  a collection  assistance  fee 
as  a percentage  of  each  debt  collected.  This  proposal  would  cap  this  fee  at  no  more  than 
Si  5.00  per  debt.  The  actual  fee  is  expected  to  be  less. 

This  proposal  would  shift  the  burden  of  paying  the  administrative  costs  of  most  setoffs 
from  participating  State  agencies  to  the  debtors.  Except  in  the  case  of  child  support 
arrearages,  discussed  below,  the  Department  of  Revenue  retains  the  collection  assistance  fee 
from  each  setoff.  The  fee  is  credited  to  the  debtor  but  is  absorbed  by  the  agency  to  whom 
the  debt  is  owed.  Under  this  proposal,  the  collection  assistance  fee  will  still  be  retained 
from  each  setoff  but  will  not  be  credited  toward  the  debt  the  debtor  owes.  As  a result,  the 
debtor  v\t11  pay  the  fee  out  of  the  tax  refund  that  was  set  off.  This  change  will  shift 
approximately  $270,000,  the  cost  of  collecting  about  39,000  debts,  from  State  agencies' 
budgets  to  debtors. 

Under  current  law,  the  Department  of  Human  Resources  and  certain  counri'  agencies  are 
defined  as  State  agencies  that  use  the  debt  setoff  program  to  collect  child  support  arrearages 
pursuant  to  the  federal  Child  Support  Enforcement  Program.  Since  ]anuar\*  1, 19%,  rather 
than  deducting  its  administrative  costs  from  amounts  collected  for  child  support  arrearages, 
the  Department  of  Revenue  has  been  required  to  spread  among  other  State  agencies  the 
portion  of  the  Department’s  administrative  costs  attributable  to  child  support  collections. 
That  change  shifted  child  support  setoff  administrahve  costs  from  child  support  collections 
to  other  setoff  collections,  resulting  in  an  increase  in  the  percentage  deducted  from  those 
other  collections.  This  proposal  would  provide  that  the  administrative  costs  of  collecting 
child  support  arrearages  would  be  drawn  from  the  General  Fund  rather  than  detiucted 
from  the  amounts  collected  on  behalf  of  State  agencies.  The  General  Fund  bears  the  cost  in 
either  case,  but  under  the  proposal  the  cost  will  not  come  from  amounts  appropriated  to 
State  agencies  for  other  purposes. 
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NORTH  CAROLINA  GENERAL  ASSEMBLY 
LEGISLATIVE  FISCAL  NOTE 


i bill  NUMBER:  PROPOSAL  #5 

I SHORT  TITLE:  MODIFY  SETOFF  DEBT  COLLECTION 

PUJIDS  AFFECTED:  General  Fxind  (X)  Highway  F\ind  ( ) Local  Funds  (X) 

Other  Fund  ( ) Departmental  Receipts  (X) 

BILL  SUMMARY:  The  1979  General  Assembly  approved  legislation  to  allow 

selected  State  agencies  to  recjuest  the  Department  of  Revenue  to  offset 
income  tax  refunds  (if  refund  at  least  $50)  as  a means  of  collecting  debts 
owed  agencies  by  taxpayers.  The  Department  of  Revenue's  cost  of  collecting 
the  debt  is  earmarked  from  refunds  offset,  with  the  earmarking  based  on  the 
prior  year's  experience. 

The  program  has  been  modified  over  the  years  as  other  agencies  have  asked  to 
be  included.  The  proposal  modifies  the  program  as  follows: 

(1)  Authorizes  local  agencies  to  submit  debts  for  setoff 

(2)  Provides  that  the  agency,  rather  than  the  Department  of  Revenue,  hold 
the  setoff  amount  while  the  debtor  is  given  notice  and  an  opportunity 
to  contest  the  debt. 

(3)  Requires  State  agencies  not  currently  allowed  to  use  the  progrcun  to 
submit  debts  for  setoff. 

(4)  Provides  that  the  Department  of  Revenue's  costs  of  administering  the 
program  be  charged  to  the  debtor  instead  of  the  state  agency.  In 
addition.  Child  Support  collection  fees  now  paid  for  by  the  earmarking 

! of  debt  setoff  proceeds  of  all  participating  agencies  be  funded 
directly  from  an  earmarking  of  General  Fund  tax  revenue. 

(5)  Limits  collection  assistance  fee  to  $15  per  debt  collected. 

j FISCAL  IMPACT: 

(1)  Authorizing  local  government  units  to  participate  in  the  program  will 
increase  revenue  for  the  cities  and  counties  that  participate.  There  is 
no  data  available  at  this  time  to  calculate  the  gains.  However,  if  the 
change  allowed  local  units  to  collect  1/3  of  their  delinquent  property 

I tax  bills,  the  additional  receipts  would  be  over  $37  million. 

This  provision  will  substantially  increase  the  number  of  claims 
processed  by  the  Department  of  Revenue.  However,  the  proposal  to  shift 
more  of  the  administrative  burden  to  claimant  agencies  and  the  use  of  a 
clearinghouse  to  submit  claims  for  local  units  should  help  offset  the 
additional  workload.  In  addition,  the  new  claims  will  be  eligible  for 
collection  assistance  fees. 
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(2) 


Requiring  State  agencies  currently  not  eligible  for  the  program  to 
participate  will  increase  agency  receipts  by  a maximum  of  $1  million 
per  year.  In  theory,  the  additional  receipts  should  reduce  General 
Fvmd  budget  requirements  for  the  recipient  agencies.  At  this  time  it 
is  estimated  that  as  much  as  90%  of  the  potential  claim  volume  in  State 
government  is  covered  by  the  prograun. 

(3)  Requiring  the  Department  of  Revenue's  costs  to  be  paid  by  the  debtor 
instead  of  being  earmarked  out  of  the  refxinds  offset  would  increase 
agency  receipts  by  a maximum  of  $270,000  per  year  at  the  current  claims 
volume.  This  adjustment  should  reduce  General  Fund  budget 
requirements.  In  cases  where  the  tax  refund  is  greater  than  the  debt, 
more  of  the  taxpayer's  refund  will  be  offset.  If  the  debt  is  greater 
than  the  refund,  the  collection  cost  will  be  added  to  the  debt  amount 
to  be  carried  over  to  the  following  year . 

(4)  The  shift  in  the  funding  of  child  support  collection  costs  to  a General 
Fund  earmarking  from  an  earmarking  of  refunds  offset  will  change  how 
the  General  Fund  pays  for  the  costs,  but  there  will  be  no  change  in 
overall  budget  recjuirements . 


POSITIONS:  The  Department  of  Revenue  has  indicated  that  if  the  provision 

shifting  much  of  the  administrative  responsibility  to  the  claimant  agencies 
is  approved,  there  might  not  be  a need  for  additional  personnel  to  deal  with 
the  other  chamges . 

DATA,  ASSUMPTIONS  AND  METHODOLOGY:  The  Department  of  Revenue  has  provided 

data  claims  experience  for  the  last  5 calendar  years.  In  addition, 
discussions  with  the  Office  of  State  Controller  and  the  Department  of 
Revenue  helped  address  some  of  the  fiscal  Issues. 


FISCAL  RESEARCH  DIVISION 
733-4910 

PREPARED  BY:  DAVE  CROTTS 

APPROVED  BY: 

DATE:  DECEMBER  27,  1996 
[FRD#003] 
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GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 
SESSION  1997 


S/H 


D 


Legislative  Proposal  6 
97-LC-014(1.1) 

(THIS  IS  A DRAFT  AND  IS  NOT  READY  FOR  INTRODUCTION) 


Short  Title:  Interstate  Auditors/Regulatory  Fund.  (Public) 


Sponsors : 

Senators  Kerr,  Cochrane 

, Cooper,  Shaw, 

and  Soles. 

Representatives  Neely, 
and  Shubert. 

Blue,  Cansler, 

Capps,  Church, 

Referred 

to: 

1 

A BILL  TO  BE 

ENTITLED 

2 AN  ACT  TO  ENHANCE  COMPLIANCE  AND  ENFORCEMENT  OF  EXISTING  TAX  LAWS 

3 BY  APPROPRIATING  FUNDS  TO  EXPAND  THE  NUMBER  OF  AUDITORS  AND 

4 SUPPORT  PERSONNEL  IN  THE  INTERSTATE  AUDIT  DIVISION  OF  THE 

5 DEPARTMENT  OF  REVENUE,  AND  TO  PROVIDE  THAT  PERSONNEL  WHO 

6 ADMINISTER  THE  INSURANCE  GROSS  PREMIUMS  TAX  SHALL  CONTINUE  TO 

7 BE  FUNDED  FROM  THE  INSURANCE  REGULATORY  CHARGE. 

8 The  General  Assembly  of  North  Carolina  enacts: 

9 Section  1.  G.S.  58-6-25(d)  reads  as  rewritten: 

10  "(d)  Use  of  Proceeds.  — The  Insurance  Regulatory  Fund  is 

11  created  in  the  State  treasury,  under  the  control  of  the  Office  of 

12  State  Budget  and  Management.  The  proceeds  of  the  charge  levied  in 

13  this  section  and  all  fees  collected  under  Articles  69  through  71 

14  of  this  Chapter  and  under  Articles  9 and  9C  of  Chapter  143  of  the 

15  General  Statutes  shall  be  credited  to  the  Fund.  The  Fund  shall  be 

16  placed  in  an  interest-bearing  account  and  any  interest  or  other 

17  income  derived  from  the  Fund  shall  be  credited  to  the  Fund. 

18  Moneys  in  the  Fund  may  be  spent  only  pursuant  to  appropriation  by 

19  the  General  Assembly  and  in  accordance  with  the  line  item  budget 

20  enacted  by  the  General  Assembly.  The  Fund  is  subject  to  the 

21  provisions  of  the  Executive  Budget  Act,  except  that  no  unexpended 

22  surplus  of  the  Fund  shall  revert  to  the  General  Fund.  All  money 
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GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 


SESSION  1997 


credited  to  the  Fund  shall  be  used  to  reimburse  the  General  Fund 


for  the  following: 

( 1 ) Money  appropriated  to  the  Department  of  Insurance 
to  pay  its  expenses  incurred  in  regulating  the 
insurance  industry  and  other  industries  in  this 
State. 

(2)  Money  appropriated  to  State  agencies  to  pay  the 
expenses  incurred  in  regulating  the  insurance 
industry,  in  certifying  statewide  data  processors 
under  Article  llA  of  Chapter  131E  of  the  General 
Statutes,  and  in  purchasing  reports  of  patient  data 
from  statewide  data  processors  certified  under  that 


Article. 


ill 


pay  the 

expenses 

incurred  in  collecting  and 

administerinq  the 

taxes  on  insurance  companies 

levied  in 

Article  1 

BB  of  Chapter  105  of  the  General 

Statutes . ” 

Section  2.  The  two  positions  transferred  from  the 
Department  of  Insurance  to  the  Department  of  Revenue  for  the 
1995-96  fiscal  year  to  collect  the  taxes  on  insurance  companies 
levied  in  Article  8B  of  Chapter  105  of  the  General  Statutes  shall 
be  funded  from  the  Insurance  Regulatory  Fund  established  in  G.S. 
58-6-25,  as  they  were  before  their  transfer.  The  portion  of  the 
Department  of  Revenue's  budget  formerly  dedicated  to  supporting 
these  two  positions,  ninety-nine  thousand  two  hundred  seventy 
dollars  ($99,270),  shall  be  used  to  support  additional  positions 
in  the  Interstate  Audit  Division. 

Section  3.  There  is  appropriated  from  the  General  Fund 
to  the  Department  of  Revenue  the  sum  of  three  hundred  four 
thousand  seven  hundred  twenty-seven  dollars  ($304,727)  for  the 


1997-98  fiscal  year  and  the  sum  of  six  hundred  thirteen  thousand 
seven  hundred  thirty-two  dollars  ($613,732)  for  the  1998-99 
fiscal  year  for  seven  additional  auditors  in  the  Interstate  Audit 
Division,  two  tax  technicians  as  support  personnel  in  the 
Interstate  Audit  Division,  and  a tax  administrator  III  in  the  Tax 
Administration  Division,  and  for  other  costs  resulting  from  the 
additional  tax  enforcement  personnel. 

Section  4.  This  act  becomes  effective  July  1,  1997. 
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Explanation  - Interstate  Auditors/Regulatory  Fund 
Legislative  Proposal  6 

This  proposal  makes  the  following  changes  effective  July  1, 1997: 

(1)  Provides  that  Department  of  Revenue  personnel  who  collect  the  insurance  gross 
premiums  tax  can  be  funded  from  the  Insurance  Regulator)'  Fund 

(2)  Provides  that  the  tvN'o  positions  transferred  from  the  Department  of  Insurance  to  the 
Department  of  Revenue  for  the  1995-%  fiscal  year  to  collect  the  premiums  tax  wUl  be 
funded  from  the  Insurance  Regulator)'  Fund.  The  position  transferred  from 
Insurance  to  Revenue  in  19%  is  already  supported  from  the  Fund. 

(3)  Provides  that  the  Department  s funds  currently  supporting  the  two  positions  shall  be 
used  to  support  additional  staff  in  the  Interstate  Audit  Division.  The  amount  of  funds 
supporting  the  two  positions  is  $99,270. 

(4)  Appropriates  additional  funds  to  supp>ort  the  following  new  personnel  for  the 
Department  of  Revenue: 

• Seven  auditors  in  the  Interstate  Audit  Di\'ision 

• Two  tax  technicians  as  support  personnel  to  the  auditors 

• One  tax  administrator  III  in  the  Tax  Administration  Division 

By  increasing  the  number  of  auditors  in  the  Interstate  Audit  Division,  the  State  can 
increase  its  General  Fund  tax  collections  uithout  raising  taxes.  Although  there  is  a point  of 
diminishing  returns  in  adding  new  auditors,  that  point  has  not  been  reached  in  North 
Carolina.  As  additional  audits  are  performed,  revenues  will  increase  due  to  improved 
compliance  with  and  enforcement  of  existing  lava's.  The  19%  Revenue  Laws  Study 
Committee  recommended  the  hiring  of  fifteen  auditors  and  two  support  personnel.  Eight 
auditors,  one  tax  technician,  and  one  clerical  position  were  added  during  the  19%  Session. 

In  19%,  the  General  Assembly  also  directed  the  State  Budget  Office's  Management  and 
Productivit)'  Unit  to  work  with  the  Department  of  Revenue  to  assess  the  Department's  staff 
requirements  and  report  to  the  House  and  Senate  Appropriations  Subcommittees  on 
General  Government  by  March  1, 1997. 

The  1995  General  Assembly  transferred  from  the  Department  of  Insurance  to  the 
Department  of  Revenue  the  responsibilit)’  for  collecting  gross  premiums  taxes.  The  transfer 
was  completed  in  tw'o  stages,  the  first  effective  January  1, 19%,  and  the  second  a year  later. 
Two  positions  were  transferred  from  Insurance  to  Revenue  for  the  first  stage  and  a third 
position  was  transferred  for  the  second  stage.  The  transfer  of  the  third  pjosition  included 
explicit  instructions  that  the  position  would  continue  to  be  funded  from  the  insurance 
regulator\'  charge.  The  two  positions  transferred  earlier  did  not  retain  their  funding 
support  from  the  insurance  regulatory  charge,  however.  This  proposal  restores  the 
insurance  regulator)'  charge  as  the  source  of  funding  for  the  first  two  positions  transferred 
from  Insurance  to  Revenue.  This  funding  change  n't!!  free  up  $99,270  in  the  Department  of 
Revenue's  budget,  to  help  offset  the  cost  of  the  new  auditors  for  the  Interstate  Audit 
Division. 
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The  insurance  gross  premiums  taxes  are  annual  taxes  based  on  the  amount  of 
insurance  premiums  that  are  paid  or,  for  certain  self-insurers,  would  have  been  paid  during 
the  year.  They  consist  of  a 1.9%  premiums  tax  on  for-profit  insurance  companies,  a 0.5%  tax 
on  nonprofit  companies,  such  as  Blue  Cross/ Blue  Shield  and  Delta  Dental,  that  provide 
hospital,  medical,  and  dental  coverage,  a 2.5%  tax  on  workers'  compensation  premiums  and 
workers'  compensation  self-insurers,  a 1.33%  additional  fire  and  lightning  tax  on  property' 
insurance  premiums  for  coverage  of  prop>ert)'  other  than  motor  vehicles  and  boats,  and 
another  0.5%  fire  and  lightning  tax  on  all  property  insurance  premiums  on  property  inside  a 
municipality.  The  insurance  regulatory  charge,  which  is  a percentage  of  gross  premiums 
tax  liability,  was  imposed  on  insurance  companies  in  1991  in  order  to  make  the  Department 
of  Insurance  receipt-supported  and  thereby  eliminate  General  Fund  suppiort  of  that 
department. 
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Fiscal  Research  Division 
December  30.  1996 


Proposal  #6:  Additional  Interstate  Auditors/Pay  Premiums  Tax  Positions  from  Insurance 
Regulatory  Charge 


Explanation: 

Proposed  legislation  approphates  funds  to  expand  the  number  of  auditors  and 
support  personnel  in  the  Interstate  Audit  Division  and  in  divisions  with  collateral 
workloads  that  will  experience  an  increase.  Additionally,  provides  that  funding 
from  the  insurance  regulatory  fee  support  the  two  (2)  positions  transferred  per 
1995  Session  Law  from  the  Department  of  Insurance  to  the  Department  of 
Revenue  with  the  transfer  of  responsibility  for  collecting  the  gross  premiums  tax. 

Effective  Date: 

January  1,  1998  for  the  additional  Interstate  Audit  Division  personnel:  and  July 
1.  1997  for  transfer  of  funds  from  the  insurance  regulatory  charge. 

Fiscal  Effect: 

For  the  additional  audit  personnel  the  first  year  estimate  supports  recurring  costs 
of  salaries,  benefits,  and  supplies:  and  non-recurring  costs  for  computer 
equipment  and  office  furnishings.  The  annual  estimates  of  continued  costs 
include  a 4%  increase  in  salaries,  only.  The  receipt  from  the  insurance  regulatory 
charge  reflects  annual  expense  of  the  two  (2)  positions. 

Interstate  Audit  Division 


The  recommendations  from  the  Revenue  Laws  Study  Committee  and  the 
Governor’s  recommended  budget  changes  for  FY  1996-97  to  the  1996  Session  of 
the  General  Assembly  included  $1  million  to  add  15  auditors.  2 Tax  Technicians.  2 
Processing  Assistant  positions,  and  an  Administrative  Officer  with  employment 
phased-in  over  a three  month  period  - October  1.  November  1.  and  December  1. 
The  General  Assembly  appropriated  $323,289  for  10  positions  - 8 auditors,  1 Tax 
Technician,  and  1 Processing  Assistant  effective  January  1,  1997. 

The  proposed  legislation  adds  the  balance  of  the  positions  initially  requested  in 
1996  Session.  There  are  currently  22  auditors  assigned  to  the  division  with  the 
anticipation  of  30  positions  available  January  1,  1997.  Of  the  30  auditors,  sixteen 
(16)  will  be  located  in  Raleigh  and  fourteen  (14)  in  satellite  offices  operating  in 
eight  (8)  states.  According  to  the  division,  assessments  continue  to  average  $2 
million  annually  per  auditor  with  current  average  expenses  per  auditor  of  $64,000. 
Following  a year  or  two  of  assessments  by  the  new  auditors,  the  average  annual 
assessment  and  average  expenses  per  auditor  may  change. 
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For  the  proposed  increase  in  staff,  all  positions  in  the  first  year  of  service  (FY  97- 
98).  would  begin  employment  January  1.  1998.  The  division  anticipates  that  each 
new  auditor  will  gross  $1  million  in  assessments  (or  one-half  of  the  average  annual 
assessment)  in  the  first  year.  An  estimated  75%  of  all  audit  assessments  are 
collected,  which  provides  a yield  in  collections  of  $5.25  million.  The  expectation  is 
that  7 new  Interstate  Auditors  will  produce  approximately  $14  million  annually  in 
additional  assessments,  thus  the  7 new  audit  positions  should  contnbute 
approximately  $10.5  million  in  new  tax  revenue  annually  in  subsequent  years. 

The  three  (3)  remaining  positions  will  be  assigned  throughout  the  department.  The  two  (2) 
Tax  Technician  positions  will  assist  in  supporting  new  and  existing  auditing  staff  to  allow 
concentration  more  on  conducting  audits,  and  less  time  on  research,  refund  claims  and 
other  administrative  responsibilities.  As  a result  of  the  added  assessments,  workloads 
in  collateral  divisions  will  also  increase.  The  Administrative  Officer  will  be  assigned  to  the 
Corporate  Tax  Division  to  allow  improved  responses  to  Corporate  tax  inquiries,  and  offset 
the  increased  workload  resulting  from  the  new  audit  positions. 

•*****An  additional  consideration  related  to  increasing  personnel  in  the  Department  of 
Revenue  is  the  result  of  the  assessment  of  staff  requirements  authorized  by  the  General 
Assembly  in  the  1996  Second  Extra  Session  (Chapter  18,  Section  15.6).  The  State 
Budget  Office,  Management  and  Productivity  Unit  is  conducting  the  assessment  with  a 
joint  report  from  the  State  Budget  Officer  and  the  Secretary  of  Revenue  due  March  1, 
1997  to  the  House  and  Senate  Appropriations  Subcommittees  on  General 
Government. 

Premiums  Tax  Positions 


In  the  1995  Session  the  General  Assembly  transferred  responsibility  for  collecting  the 
gross  premiums  tax  from  the  Department  of  Insurance  to  the  Department  of  Revenue, 
effective  January  1,  1996.  Two  (2)  positions  were  transferred  from  Insurance  to  Revenue 
with  funding  provided  by  the  insurance  regulatory  charge.  However,  there  was  no 
provision  for  the  insurance  regulatory  charge  to  continue  funding  the  costs  associated  with 
the  positions’  responsibilities  beyond  the  second  half  of  FY  1995-96.  With  the  transfer  of 
a third  position  on  January  1,  1997  the  General  Assembly  included  language  in  the 
authonzing  legislation  to  provide  continued  support  from  the  regulatory  charge.  Because 
the  intention  of  the  General  Assembly  is  to  fund  the  three  (3)  positions  from  the 
regulatory  charge,  the  proposed  legislation,  again,  assigns  funding  from  this  source.  If 
authorized,  $99.  270  would  transfer  from  the  Department  of  Insurance  to  the  Department 

of  Revenue,  and  thereby  reduce  General  Fund  requirements  in  the  Department  of 
Revenue’s  budget. 
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REVENUES 

EY 

97-98 

FY 

98-99 

FY 

99-00 

FY 

00-01 

FY 

01-02 

GENERAL  FUND:  5,349,270 

HIGHWAY  FUND 
HIGHWAY  TRUST  FUND 
LOCAL 

EXPENDITURES 

10,599,270 

10,599,270 

10,599,270 

10,599,270 

Recurring 

Non-Recurring 

209,227 

102,500 

613,732 

634,982 

657,071 

680,101 

POSITIONS: 

10 

10 

10 

10 

10 
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Legislative  Proposal  7 
97-LC-009(l.l) 

(THIS  IS  A DRAFT  AND  NOT  READY  FOR  INTRODUCTION) 


Short  Title;  Sale  of  Property  for  Unpaid  Taxes.  (Public) 


Sponsors;  Senators  Cooper,  Cochrane,  Kerr,  Shaw,  and  Soles. 


Referred  to; 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
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A BILL  TO  BE  ENTITLED 

AN  ACT  TO  ALLOW  REGIONAL  SALES  OF  PERSONAL  PROPERTY  SEIZED  FOR 
UNPAID  TAXES  TO  BE  HELD  IN  ANY  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts; 

Section  1.  G.S.  105-242(a)  reads  as  rewritten; 

"(a)  Warrants  for  Collection  of  Taxes.  — If  any  tax  levied  by 
the  State  and  payable  to  the  Secretary  has  not  been  paid  within 
30  days  after  the  taxpayer  was  given  a notice  of  final  assessment 
of  the  tax  under  G.S.  105-24 1 . 1 (dl ) , the  Secretary  may  take 
either  of  the  following  actions  to  collect  the  tax; 

(1)  The  Secretary  may  issue  a warrant  or  an  order  under 
the  Secretary's  hand  and  official  seal,  directed  to 
the  sheriff  of  any  county  of  the  State,  commanding 
him  to  levy  upon  and  sell  the  real  and  personal 
property  of  the  taxpayer  found  within  the  county 
for  the  payment  of  the  tax,  including  penalties  and 
interest,  and  the  cost  of  executing  the  warrant  and 
to  return  to  the  Secretary  the  money  collected, 
within  a time  to  be  specified  in  the  warrant,  not 
less  than  60  days  from  the  date  of  the  warrant;  the 
sheriff  upon  receipt  of  the  warrant  shall  proceed 
in  all  respects  with  like  effect  and  in  the  same 
manner  prescribed  by  law  in  respect  to  executions 
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issued  against  property  upon  judgments  of  a court 
of  record,  and  shall  be  entitled  to  the  same  fees 
for  his  services  in  executing  the  warrant,  to  be 

collected  in  the  same  manner . 

(2)  The  Secretary  may  issue  a warrant  or  order  under 
the  Secretary's  hand  and  seal  to  any  revenue 
officer  or  other  employee  of  the  Department  of 
Revenue  charged  with  the  duty  to  collect  taxes, 
commanding  the  officer  or  employee  to  levy  upon  and 
sell  the  taxpayer's  personal  property,  including 
that  described  in  G.S.  105-366(d),  found  within  the 
State  for  the  payment  of  the  tax,  including 
penalties  and  interest.  Except  as  otherwise 
provided  in  this  subdivision,  the  levy  upon  the 
sale  of  personal  property  shall  be  governed  by  the 
laws  regulating  levy  and  sale  under  execution.  The 
person  to  whom  the  warrant  is  directed  shall 
proceed  to  levy  upon  and  sell  the  personal  property 
subject  to  levy  in  the  same  manner  and  with  the 
same  powers  and  authority  normally  exercised  by 
sheriffs  in  levying  upon  and  selling  personal 
property  under  execution,  except  that  the  property 
may  be  sold  in  Wako  County — m — county — in 
which — it  was  seiaed,  any  county , in  the  discretion 
of  the  Secretary.  In  addition  to  the  notice  of  sale 
required  by  the  laws  governing  sale  of  property 
levied  upon  under  execution,  the  Secretary  may 
advertise  the  sale  in  any  reasonable  manner  and  for 
any  reasonable  period  of  time  to  produce  an 
adequate  bid  for  the  property.  Levy  and  sale  fees, 
plus  actual  advertising  costs,  shall  be  added  to 
and  collected  in  the  same  manner  as  taxes." 

Sec.  2.  This  act  becomes  effective  July  1,  1997. 
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Explanation  - Sale  of  Property  for  Unpaid  Taxes 

Under  current  law,  the  Department  of  Revenue  may  seize  p>ersonaI  properh'  in  order  to 
collect  delinquent  unpaid  taxes  and  may  sell  the  property’  either  in  Wake  Count)'  or  in  the 
count)'  in  which  it  was  seized.  This  proposal  would  allow  the  propert\'  to  be  sold  in  any  count)', 
effective  July  1, 1997.  The  proposal  uill  operate  to  allow  the  propert)'  to  be  sold  closer  to  the 
debtor  s home  count)'  and  will  save  the  State  monev  because  under  current  law,  the  only 
practical  option  is  to  sell  the  proper!)'  in  Wake  Count)'. 

G.S.  105-242  authorizes  the  Secretar)'  of  Revenue  to  lew  on  a taxpayer' s personal  proper!)'  to 
collect  delinquent  taxes.  This  statute  is  used  almost  exclusively  b)'  ^e  Controlled  Substance  Tax 
Dh'ision,  which  collects  the  tax  on  illegal  drugs.  Vehicles  and  other  property  are  often  seized 
for  these  taxes  pursuant  to  G.S.  105-113.111.  G.S.  105-113.113  provides  that  75%  of  the  tax 
proceeds  assessed  and  collected  are  distributed  among  the  law  enforcement  agencies  whose 
investigation  led  to  the  assessment 

Because  it  is  impractical  to  store  and  sell  seized  properh'  in  all  100  counties,  the  Department 
sells  all  of  the  proper!)'  in  Wake  Count)'.  It  contracts  to  have  the  proper!)’  hauled  from  all  over 
the  State  and  then  stored  until  an  auction  site  is  available.  Rental  of  auction  sites  in  Wake 
CountN'  is  expensive  and,  because  of  delays  due  to  overbooking  of  the  sites,  the  Department 
incurs  extra  costs  for  storing  the  property. 

Expanding  the  permissible  locations  for  sales  w'ill  allow  die  Department  to  auction  propert)' 
in  the  Eastern,  Western,  and  Central  regions  of  the  State.  Expenses  will  be  reduced  because  the 
propertv'  will  not  have  to  be  hauled  as  far  and  there  w'ill  be  less  storage  time  waiting  for  an 
auction  site  to  become  available.  More  companies  will  be  able  to  compete  for  the  transjxjrtation, 
storage,  and  sale  business  because  thev  iN'ill  no  longer  have  to  have  Statewide  operations  in 
order  to  qualih’.  Opening  the  bidding  process  could  )'ield  a lower  contract  price. 

This  proposal  was  requested  by  the  Department  of  Revenue.  The  Department  of  Revenue 
estimates  that  it  could  reduce  expenses  by  as  much  as  $100,000  a year. 
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Fiscal  Report 

Fiscal  Research  Division 

December  31,  1996 


Proposal  7:  Allow  Sale  of  Personal  Propern  in  Any  County 

Summary.  This  act  authorizes  the  Department  of  Revenue  to  sale  in  anv  county  the  personal 
property  seized  for  non  payment  of  ta.xes. 

Effective  Date:  July  I,  1997. 


Fiscal  Effect: 

The  Director  of  the  Department  of  Revenue’s  Controlled  Substance  Tax  Division  estimates 
this  bill  will  save  a minimum  of  $39.000  each  year.  This  savings  is  apportioned  in  the  same 
ratio  as  the  proceeds  from  seized  property  - 75%  to  state  and  local  law  enforcement  agencies 
and  25%  to  the  General  Fund. 

The  savings  comes  from  the  storage  of  seized  vehicles  and  from  the  rental  of  space  in  Wake 
county  for  the  vehicle  sales.  The  Department  contracts  to  have  the  vehicles  hauled  from  all 
over  the  State  and  then  stored  until  an  auction  site  is  available.  The  vehicles  seized  for  the 
nonpayment  of  the  controlled  substance  tax  are  stored  in  Wayne  County  and  brought  to 
Wake  County  for  sale.  Rental  of  auction  sites  in  Wake  County  is  expensive  and.  because  of 
delays  due  to  overbooking  of  the  sites,  the  Department  incurs  extra  costs  for  storing  the 
property. 

With  passage  of  the  bill,  the  Department  will  save  $12,000  by  not  renting  auction  sites  in 
Raleigh  four  times  a year.  Expanding  the  permissible  locations  for  sales  will  allow  the 
Department  to  auction  property  in  each  region  of  the  State  at  sites  provided  by  a contractor. 
The  Department  estimates  storage  cost  will  be  reduced  by  $27,000  because  there  will  be  less 
time  waiting  for  an  auction  site  to  become  available.  This  estimate  is  based  on  storage  of  300 
cars  for  30  days  at  $3  a day. 

The  Department  believes  opening  the  bidding  process  will  yield  a lower  contract  price  for 
handling  seized  property  and  thus  produce  greater  savings  in  the  program.  More  companies 
will  be  able  to  compete  for  the  transportation,  storage,  and  sale  business  because  they  will  no 
longer  have  to  have  Statewide  operations  in  order  to  qualify. 
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Legislative  Proposal  8 
97-RBZ-026A 

THIS  IS  A DRAFT  14-JAN-97  16:31:39 


Short  Title:  Make  Use  Tax  User-Friendly.  (Public) 


Sponsors:  Representatives  Capps,  Blue,  Cansler,  Church,  Neely, 

and  Shubert. 


Referred  to: 


A BILL  TO  BE  ENTITLED 

AN  ACT  TO  RELIEVE  CONSUMERS  OF  THE  REQUIREMENT  OF  FILING  MONTHLY 
USE  TAX  RETURNS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  105-164.16  is  amended  by  adding  a new 
subsection  to  read: 

*'(d)  Use  Tax  on  Out-of-State  Purchases.  — Notwithstanding 
subsection  (b),  an  individual  who  purchases  tangible  personal 
property  outside  the  State  for  a non— business  purpose  shall  file 
a use  tax  return  on  an  annual  basis.  The  annual  reporting  period 
ends  on  the  last  day  of  the  calendar  year.  The  return  is  due  by 
the  due  date,  including  any  approved  extensions,  for filing — the 

individual's  income  tax  return." 

Sec.  2.  This  act  is  effective  when  it  becomes  law  and 

applies  to  purchases  made  on  or  after  January  1,  1997. 
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EXPLANATION:  MAKE  USE  TAX  USER  FRIENDLY 


Under  current  State  law,  a person  is  responsible  for  paying  the  use  taxes 
on  their  out-of-state  purchases,  whether  they  are  collected  by  the  catalog 
company  or  paid  directly  to  the  State.  By  law,  North  Carolina  customers  of  mail- 
order catalog  companies  should  be  filing  a return  and  remitting  the  tax  due 
quarterly  if  the  tax  owed  is  less  than  $50.00.  If  the  amount  owed  the  previous 
month  is  greater  than  $50.00,  then  the  person  should  be  remitting  the  tax  due 
monthly.  This  proposal  seeks  to  improve  the  enforcement  of  the  tax  by 
minimizing  the  compliance  burden. 

Under  this  prop>oscil,  individuals  who  owe  use  tax  on  goods  purchased 
out-of-state  for  a non-business  purpose  will  be  able  to  file  an  annual  use  tax 
return.  The  return  and  the  tax  would  be  due  at  the  same  time  as  the  personal 
income  tax  return.  In  theory,  residents  who  are  subject  to  use  tax  for  out-of-state 
purchases  are  more  likely  to  comply  if  the  reporting  and  payment  procedure  is 
not  unduly  burdensome. 

In  an  effort  to  make  consumers  more  aware  of  this  responsibility,  the 
Department  begem  including  a use  tax  return  with  the  individual  income  tax 
return  in  1991.  However,  since  the  reporting  period  remains  monthly  or 
quarterly,  dependent  upon  the  amount  of  use  tax  owed,  many  taxpayers  find 
themselves  subject  to  interest  and  penalties  for  late  filing.  Not  only  is  the 
reporting  period  a deterrent  to  filing,  it  is  also  a source  of  taxpayer  irritation. 

This  proposal,  recommended  by  the  Department,  seeks  to  make  it  easier,  and  less 
troubling,  for  individuals  to  comply  with  the  use  tax  law. 

The  use  tax  complements  the  sales  tax  by  taxing  transactions  which  are 
not  subject  to  the  sales  tax  because  of  movement  in  interstate  commerce.  Like  the 
sales  tax,  the  use  tax  is  imposed  on  the  purchaser.  Unlike  the  sales  tax,  the 
responsibility  for  remitting  the  tax  to  the  Department  is  also  on  the  purchaser.  In 
the  1980s,  states  around  the  country  became  increasing  aware  of  the  revenue  loss 
from  taxpayer  avoidance  of  the  use  tax.  The  Department  estimated  in  1995  that 
the  potential  increase  in  State  and  local  revenue  for  North  Carolina,  if  full 
taxpayer  compliance  was  achieved,  was  $71.1  million. 

The  most  cost-effective  manner  to  collect  the  tax,  from  a state's  point-of- 
view,  is  to  require  the  out-of-state  retailers  to  collect  and  remit  the  use  tax. 
However,  in  1967,  the  U.S.  Supreme  Court  ruled  in  Bellas  Hess  that  a state  can 
not  require  an  out-of-state  retailer  to  collect  its  use  tax  unless  the  retailer  has 
enough  contacts  with  the  state  to  subject  it  to  the  state  s taxing  jurisdiction.  The 
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Supreme  Court  reaffirmed  this  decision  in  1992  in  Quill  Company  y.  North 
Dakota. 

In  an  effort  to  collect  a larger  percentage  of  this  tax.  North  Carolina  has 
entered  a cooperative  agreement  with  other  southeastern  states  called  the 
Southeastern  States  Exchange  Agreement.  The  member  states  to  this  agreement 
exchange  information  gained  through  tax  audits  of  businesses,  such  as  the  names 
and  addresses  of  North  Carolina  customers  to  whom  untaxed  sales  were  made. 
The  Department  may  then  contact  these  customers  for  the  collection  of  the  use 
tax,  plus  penalties  and  interest. 
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Fiscal  Report 

Fiscal  Research  Division 

December  30,  1996 


Proposal  8:  Annual  Use  Tax  Filing  by  Consumers 


Sunimarx’:  The  proposed  bill  relieves  consumers  from  filing  monthly  use  tax  returns. 

Effective  Date;  The  act  is  effective  upon  ratification  and  applies  to  purchases  made  on  or 
after  January  1,  1997. 


Fiscal  Effect: 

NO  FISCAL  IMP.ACT 

Without  increased  enforcement  efforts  by  the  Department  of  Revenue,  this  change  will  not 
increase  compliance  with  the  law.  It  will  bring  into  compliance  those  taxpayers  w'ho  take 
the  time  to  fill  out  Form  E-554  w'hen  they  do  their  annual  income  tax  returns.  For  the 
Department  to  begin  collecting  from  individuals  the  estimated  $47.4  million  in  state  use  tax 
and  $23. 7 million  in  local  use  tax  that  is  due  on  catalog  purchases,  it  would  take  a 
tremendous  increase  in  auditing  manpower  and  other  support  personnel.  Instead,  the  best 
way  to  collect  this  tax  liability  is  through  the  cooperation  of  mail  order  companies.  In  1996, 
the  General  Assembly  granted  the  Secretary  of  Revenue  the  authority  to  “enter  into 
agreements  with  sellers  pursuant  to  which  the  seller  agrees  to  collect  and  remit  on  behalf 
of  its  customers  State  and  local  use  ta.\es  due  on  items  of  tangible  jjersonal  property  the 
seller  sells.”  (SB6,  Chapter  14,  1996  Second  Extra  Session)  It  is  hoped  that  an  use  tax 
collection  agreement  w'ill  be  hammered  out  between  the  Direct  Marketers  Association,  the 
Federation  of  Tax  Administrators,  and  the  Multi-state  Tax  Commission. 
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Legislative  Proposal  9 
97-LJX-004(1.4) 

(THIS  IS  A DRAFT  AND  IS  NOT  READY  FOR  INTRODUCTION) 


Short  Title:  Update  Custom  Computer  Software.  (Public) 


Sponsors;  Representatives  Cansler,  Blue,  Capps,  Church,  and 
Neely. 


Referred  to: 
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A BILL  TO  BE  ENTITLED 
THE  SALES  TAX  DEFINITION 


OF  CUSTOM  COMPUTER 


AN  ACT  TO  MODIFY 
SOFTWARE . 

The  General  Assembly  of  North  Carolina  enacts; 

Section  1.  G.S.  105-164.3(20)  reads  as  rewritten: 

"(20)  'Tangiblo  personal  property* — moans — and — includos 

porconal property which  Tangible  personal 

property.  — Personal  property  that  may  be 
seen,  weighed,  measured,  folt  felt,  or  touched 
or  is  in  any  other  manner  perceptible  to  the 
senses.  The  term  "tangible — porsonel — property-" 
chall  does  not  include  stocks,  bonds,  notes, 
incuranri^  insurance,  or  other  obligations  or 
securities,  nor  s ha  1-1  does  it  include  water 
delivered  by  or  through  main  lines  or  pipes 


either  for 


commercial  or  domestic  use  or 
The  term  includes  al4 — "canned-" — 


in  the — fecmt 

— af — storage 

program — ie 

r>,^ for 

general 
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recorded,  or  any — required — decumentataen — or 
manualB  defiit^r**^^  fapilatate  the  uee  ef  tho 

euBto»  geapetor  pregraia- — The  term  also  dees  not 
include  pr>napa — te  a eewputer — ptogran  er  a 
database  «-hn  naar  ni — the  oomputer — preqran 

or  database  ° mpiratoly  etated--foo  or 

other  charge-  tor  tho  access  r 
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processing — uAlt^ — wain  storage; — input/cutput 
devices i — and  processing  programs. — A processing 
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specific — appl  icat  ions the — computer is — to 

pert  orw.- 

h^  "Computer  program"  weans  the  cemploto  plan  tor 

the solution  of a — problow, — such — as the 

complete  sequenoo  of  autowatio  data-prococsing 
equipment — instructions  necessary — tc  sclvo  ■* 

problem, and includes  both — systoros and 

appl teat ion — programs  and  subdivisiono , ouch  as 
assemblers  , — oompilors  , — routines  , — gonorators  r 
and  utility — programs » 

c^  "-Custom — oowputor — program" — means — a — eomputer 

program — preparod — to — the — spec  ial — order — ©1 — the 


Page  86 


97-LJX-004 


GENERAL  ASSEMBLY  OF  NORTE  CAROLINA 


SESSION  1997 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16  subdivis 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37  applies 

38 


cuctowior . — Cuctoro  coroputer  proqrarac — include  one 
— febe — £el lowing  olowontc* 


Preparation  or — selection — o»- 

the  programs 

1 ■ 

and modal 

a£ Gomputog — 

utilising 

— a 

specified  output  device. 
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computer  software  delivered  on  a storage  medium. 


such  as  a cd  rom,  a disk,  or  a tape.” 

Sec.  2.  G.S.  105-164.13  is  amended  by  adding  a 
ion  to  read: 

"1431 


new 


software ' 

is  software  written  in  accordance 

with  the 

specifications  of  a specific 

customer. 

The  term  does  not  include 

prewritten 

software  that  is  held  or  exists  for 

qeneral  or 

repeated  sale  or  lease,  even  if  the 

prewritten 

orogram  was  initially  developed  on 

a custom  basis  or  for  in-house  use. 

Modification  of  a prewritten  program  to  meet 

a customer' 

s needs  is  custom  computer  software 

onlv  to  the  extent  of  the  modification,  unless 

the  charge 

for  modifying  the  program  exceeds 

fiftv  percent  (50%)  of  the  total  charge  for 

the  program.  If  the  charge  for  modifying  the 

orogram  exceeds  this  threshold,  the  entire 

orograun  is 

considered  to  be  custom  computer 

software. 

To  be  exempt  from  tax,  a charge  for 

modifying 

a orewritten  program  must  be 

Sec.  3.  This  act  becomes  effective  October  1,  1997,  and 
to  sales  made  on  or  after  that  date. 
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Explanation  of  Legislative  Proposal  4 (97-UX-004) 

Update  Custom  Computer  Software 

This  bill  modifies  the  sales  tax  definition  of  custom  computer  software  to  make  a 
clear  distinction  between  software  that  is  subject  to  State  and  local  sales  and  use  taxes 
and  software  that  is  not  subject  to  these  taxes.  The  bill  becomes  effective  October  1, 
1997. 

Under  current  law,  canned  software  is  subject  to  sales  and  use  taxes  and  custom 
software  is  not  subject  to  these  taxes.  The  North  Carolina  sales  and  use  tax  law 
excludes  custom  computer  software  from  tax  to  implement  the  piolicy  that  computer 
services  are  not  subject  to  sales  and  use  taxes.  The  cost  for  custom  computer  programs 
is  attributable  to  the  programming  services  provided  rather  than  the  cost  of  producing  a 
tangible  form  of  the  program  on  a cd  rom  or  tape.  The  current  definition  of  custom 
software  is  very  broad,  however,  and  can  include  off-the  counter  "shrink-wrap" 
programs  and  programs  that  have  been  modified  only  slightly  by  the  vendor. 

Under  the  current  definition,  custom  computer  software  includes  all  software 
recommended  to  the  purchaser  by  the  seller  after  performing  an  analysis  of  the 
purchaser’s  needs.  Thus,  under  this  definition,  a common  product  such  as  Microsoft’s 
Word  program  becomes  exempt  from  sales  and  use  tax  if  the  seller  of  the  program 
analyzes  the  customer’s  needs  and  decides  that  Word  is  better  for  the  customer  than 
WordPerfect  or  another  competing  product. 

The  current  definition  of  custom  software  also  includes  all  programs  adapted  by 
the  seller  of  the  program  to  be  used  in  a particular  computer  and  its  associated 
input/output  devices  such  as  printers.  This  type  of  adaptation  can  be  slight,  such  as  the 
completion  of  a "fill-in-the-blank"  series  in  which  the  particular  hardware  to  be  used 
uith  the  program  is  designated,  or  it  can  require  extensive  changes  to  the  lines  of  code 
in  the  software.  Under  the  current  definition,  any  slight  modification  of  a program 
makes  the  entire  program  exempt  from  State  and  local  sales  and  use  taxes. 

The  bill  changes  the  definition  of  custom  computer  software  in  two  ways.  First,  it 
eliminates  from  the  category  of  custom  software  all  canned  or  prewritten  programs.  It 
does  this  by  deleting  an  analysis  of  a customer’s  needs  as  a determining  factor  in 
whether  a program  is  custom  (exempt)  or  canned  (taxable).  Second,  it  allows  only  pan 
of  a program  that  has  been  modified  to  suit  a customer’s  needs  to  be  considered  a 
custom  program  and  therefore  exempt  from  tax.  The  bill  declares  that  when  a program 
is  modified,  only  the  modification  and  not  the  rest  of  the  program  is  considered  to  be 
custom.  The  bill  recognizes,  however,  that  major  changes  to  a program  merit 
exclusion  of  the  whole  program  as  a custom  program.  It  does  this  by  declaring  that 
when  the  charge  for  a modification  exceeds  50%  of  the  cost  of  the  program  as 
modified,  then  the  entire  program  is  considered  custom  and  is  exempt  from  tax. 

In  making  these  changes,  the  bill  adopts  the  approach  to  taxation  of  custom 
software  that  is  applied  by  the  state  of  California.  The  bill  incorporates  the  California 
law  as  well  as  the  California  regulation  that  establishes  the  50%  test  for  determining 
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when  modifications  to  a program  are  so  extensive  that  the  entire  program  should  be 
exempt  from  tax. 
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Fiscal  Report 

Fiscal  Research  Division 

December  30,  1996 


Proposal  9:  Sales  tax  on  Canned  Computer  Software 


Summarx-:  The  act  modifies  the  sales  tax  definition  of  custom  computer  softxvare. 


Effective  Date:  Effective  October  1 . 1 997  and  applies  to  sales  made  on  or  after  that  date. 


Fiscal  Effect: 

No  estimate  available. 

Smee  the  Department  of  Revenue  keeps  sales  tax  data  by  type  of  business  and  not  bv  t>  pe 
of  commodit)',  there  is  no  data  on  canned  versus  custom  software.  The  Department 
believes  businesses  are  taking  advantage  of  ambiguities  in  the  current  law  to  exempt 
so^vare  that  should  be  taxed.  Fiscal  Research  has  asked  the  Depanment  to  poll  their  field 
auditors  for  cases  where  it  was  ruled  that  canned  software  was  exempted  from  sales  tax. 
This  information  is  not  available  for  this  report. 
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GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 
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Legislative  Proposal  10 
97-LC-022( 1. 1) 

(THIS  IS  A DRAFT  AND  NOT  READY  FOR  INTRODUCTION) 


Short  Title:  Conform  Sales  Tax  Refund  Period.  (Public) 


Sponsors:  Representatives  Capps,  Blue,  Cansler,  Church,  Neely, 

and  Shubert. 


Referred  to: 


A BILL  TO  BE  ENTITLED 

AN  ACT  TO  EXTEND  THE  TIME  ALLOWED  GOVERNMENT  ENTITIES  AND 
NONPROFIT  ENTITIES  FOR  CLAIMING  SALES  TAX  REFUNDS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  105-164 . 14 (d)  reads  as  rewritten: 

"(d)  Penalties  for  Late  Applications.  — Refunds  made  pursuant 
to  applications  filed  after  the  dates  specified  in  subsections 
(b)  and  (c)  above  are  subject  to  the  following  penalties  for  late 
filing:  applications  filed  within  30  days  after  the  due  date, 

twenty-five  percent  (25%);  applications  filed  after  30  days  but 
within  gjiit  months  three  years  after  the  due  date,  fifty  percent 
(50%).  Refunds  applied  for  more  than  six  months  three  years  after 
the  due  date  are  barred." 

Section  2.  This  act  is  effective  when  it  becomes  law 
and  applies  to  sales  taxes  paid  on  or  after  January  1,  1994. 
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Explanation  - Conform  Sales  Tax  Refund  Period 

This  proposal  would  extend  from  six  months  to  three  years  the  period  during  which 
a governmental  entity  or  nonprofit  entity  may  claim  a sales  toe  refund.  It  would  applv  to 
sales  taxes  paid  on  or  after  January'  1, 19^. 

Under  G.S.  105-164.14,  nonprofit  entities,  certain  hospitals,  and  certain  governmental 
entities  may  seek  a refund  of  State  and  local  sales  taxes  they  pay  on  their  purchases.  To  do 
so,  these  entities  must  file  a v\Titten  request  for  refund  with  the  Department  of  Revenue  and 
name  the  counties  where  the  purchases  were  made.  Governmental  entities  must  apply  for 
the  refund  after  the  end  of  each  tiscal  year;  other  entities  must  apply  for  the  refund 
semiannually.  The  application  must  filed  within  six  months.  If  the  application  is  late, 
there  is  a penalty  equal  to  a percentage  of  the  refund  claimed.  If  the  application  is  more 
than  six  months  late,  it  is  barred. 

The  Secretary  of  Revenue  has  the  authority  to  waiv’e  penalties  for  good  cause,  but 
once  a refund  is  barred,  the  Secretary  may  not  revive  it.  Frequently,  entities  whose  refund 
clauns  are  barred  ask  the  General  Assembly  to  enact  special  legislation  giving  them  an 
extension  of  time  for  filing.  At  present,  there  are  two  churches  whose  untimely  refund 
claims  are  barred  and  who  are  likely  to  seek  legislation.  So  that  the  General  Assembh'  will 
not  have  to  address  individual  cases  such  as  these  each  time  they  arise,  the  Department  of 
Revenue  has  suggested  that  the  statute  of  limitations  be  extended  from  six  months  to  three 
years,  bringing  it  in  line  with  the  general  rules  of  G.S.  105-266  and  GS.  105-266.1,  which 
apply  to  refunds  of  overpa>Tnents  of  tax.  The  Department  of  Revenue  states  that  the 
resulting  revenue  loss  should  be  negligible. 
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NORTH  CAROLINA  GENERAL  ASSEMBLY 
LEGISLATIVE  FISCAL  NOTE 


bill  NUMBER: 
SHORT  TITLE: 
SPONSOR (S)  : 


Proposal  10 

Conform  Sales  Tax  Refund  Period 
Revenue  Laws  Study  Commission;  1997 


fiscal  IMPACT:  Expenditures:  Increase  ( ) 

Revenues : Increase  ( ) 

No  Impact  ( ) 

No  Estimate  Available  ( ) 

FUND  AFFECTED:  General  Fund  (X)  Highway  Fund 
Other  Funds  ( ) 


Decrease  ( ) 
Decrease  (X) 


Local  Govt.  (X) 


BILL  SUMMARY:  The  proposed  act  extends  the  time  nonprofit  organizations  and 
government  entities  have  to  file  for  sales  tax  refunds  from  six  months  to 


effective  DATE:  Sales  taxes  paid  on  or  after  January  1,  1994. 

PRINCIPAL  DEPARTMENT  (S) /PROGRAM  (S)  AFFECTED: 

Department  of  Revenue  Sales  and  Use  Tax  Division 


FISCAL  IMPACT 

PY_  FY_  PY_  ^ 

1997-98  1998-99  1999-00  2000-01  2002-01 

REVENUES: 

GENERAL  FUND  Insignificant  loss  less  than  $200,000  in  a fiscal  year 

ASSUMPTIONS  AND  METHODOLOGY:  The  current  penalty  for  filing  a late 
application  for  refund  within  30  days  of  the  due  date  is  25%  of  the  refund, 
50%  if  the  application  is  filed  after  30  days,  and  if  the  request  is  filed’ 
SIX  months  after  the  due  date  the  refund  is  barred.  In  fiscal  year  1995-96, 
the  total  of  all  penalties  did  not  exceed  $250,000.  In  fiscal  year  1995-96’ 
18,732  nonprofit  entities  filed  for  a refund  under  G.S.  105-164 . 14 (b)  the 
total  amount  refunded  equaled  $153.9  million.  Over  the  same  period  740 
government  entities  filed  for  a refund  under  G.S.  105-164.14 (c  ) the  total 
amount  refunded  equaled  $56.4  million. 

SOURCES  OF  DATA:  Department  of  Revenue  Sales  and  Use  Tax  Division 

FISCAL  RESEARCH  DIVISION 
733-4910 

J*REPared  BY:  H.  Warren  Plonk 

approved  BY: 

January  8,  1997 
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Legislative  Proposal  11 
97-LJX-00lA( 1.5) (Z) 

(THIS  IS  A DRAFT  AND  IS  NOT  READY  FOR  INTRODUCTION) 


Short  Title:  Uniform  Tax  on  Piped  Natural  Gas.  (Public) 


Sponsors:  Senators  Kerr,  Cochrane,  Cooper,  Shaw,  and  Soles. 


Referred  to: 
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A BILL  TO  BE  ENTITLED 

AN  ACT  TO  ESTABLISH  A UNIFORM  TAX  ON  PIPED  NATURAL  GAS  BY 
CONVERTING  THE  SALES  TAX  AND  GROSS  RECEIPTS  TAX  ON  PIPED 
NATURAL  GAS  INTO  A TAX  BASED  ON  VOLUME  OF  THERMS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  105-116  reads  as  rewritten: 

"S  105-116.  Franchise  or  privilege  tax  on  electric  power, 
natural  gas , water,  and  sewerage  companies. 

(a)  Tax.  — An  annual  franchise  or  privilege  tax  is  imposed  on 
a person,  firm,  or  corporation,  other  than  a municipal 
corporation,  that  is: 

(1)  An  electric  power  company  engaged  in  the  business 
of  furnishing  electricity,  electric  lights, 
current,  or  power. 

^ 2 ) A natural — gas  company  engaged — In — the  bucr-necs  of 
furnlching  piped  natural  gas. 

(3)  A water  company  engaged  in  owning  or  operating  a 
water  system  subject  to  regulation  by  the  North 
Carolina  Utilities  Commission. 

(4)  A public  sewerage  company  engaged  in  owning  or 
operating  a public  sewerage  system. 

The  tax  on  an  electric  power  company  is  three  and  twenty-two 
hundredths  percent  (3.22%)  of  the  company's  taxable  gross 
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6 the  company's  taxable  gross  receipts  from  owning  or  operating  a 

7 water  system  subject  to  regulation  by  the  North  Carolina 

8 Utilities  Commission.  The  tax  on  a public  sewerage  company  is  six 

9 percent  (6%)  of  the  company's  taxable  gross  receipts  from  owning 

10  or  operating  a public  sewerage  company.  A company's  taxable  gross 

11  receipts  are  its  gross  receipts  from  business  inside  the  State 

12  less  the  amiount  of  gross  receipts  from  sales  reported  under 

13  subdivision  (b)(2).  A company  that  engages  in  more  than  one 

14  business  taxed  under  this  section  shall  pay  tax  on  each  business. 

15  A company  is  allowed  a credit  against  the  tax  imposed  by  this 

16  section  for  the  company's  investments  in  certain  entities  in 

17  accordance  with  Division  V of  Article  4 of  this  Chapter. 

18  (b)  Report  and  Payment.  — The  tax  imposed  by  this  section  is 

19  payable  monthly  or  quarterly  as  specified  in  this  subsection.  A 

20  report  is  due  quarterly.  An  electric  power  company  or  a natural 

21  — company  shall  pay  tax  monthly.  A monthly  tax  payment  is  due 

22  by  the  last  day  of  the  month  that  follows  the  month  in  which  the 

23  tax  accrues,  except  the  payment  for  tax  that  accrues  in  May.  The 

24  payment  for  tax  that  accrues  in  May  is  due  by  June  25.  An 

25  electric  power  company  or  a nateural-g^& -company  is  not  subject  to 

26  interest  on  or  penalties  for  an  underpayment  of  a monthly  amount 

27  due  if  the  company  timely  pays  at  least  ninety-five  percent  (95%) 

28  of  the  amount  due  and  includes  the  underpayment  with  the  next 

29  report  the  company  files.  A water  company  or  a public  sewerage 

30  company  shall  pay  tax  quarterly  when  filing  a report. 

31  A quarterly  report  covers  a calendar  quarter  and  is  due  by  the 

32  last  day  of  the  month  that  follows  the  quarter  covered  by  the 

33  report.  A company  shall  submit  a report  on  a form  provided  by  the 

34  Secretary.  The  report  shall  include  the  company's  gross  receipts 

35  from  all  property  it  owned  or  operated  during  the  reporting 

36  period  in  connection  with  its  business  taxed  under  this  section 

37  and  shall  contain  the  following  information: 

38  (1)  The  company's  gross  receipts  for  the  reporting 

39  period  from  business  inside  and  outside  this  State, 

40  stated  separately. 

41  (2)  The  company's  gross  receipts  from  commodities  or 

42  services  described  in  subsection  (a)  that  are  sold 

4 3 to  a vendee  subject  to  the  tax  levied  by  this 

44  section  or  to  a joint  agency  established  under  G.S. 
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Chapter  159B  or  a municipality  having  an  ownership 
share  in  a project  established  under  that  Chapter. 

(3)  The  amount  of  and  price  paid  by  the  company  for 
commodities  or  services  described  in  subsection  (a) 
that  are  purchased  from  others  engaged  in  business 
in  this  State  and  the  name  of  each  vendor. 

(4)  For  an  electric  power  company — of — a — natural — gao 
company,  the  company's  gross  receipts  from  the  sale 
within  each  municipality  of  the  commodities  and 


services  described  in  subsection  (a). 

A company  shall  report  its  gross  receipts  on  an  accrual  basis 
-Ca« — Spocial — Charges . — • 


-(-c-h 


Cross — receipts — of — a — natural — gao 


13  company  do  not-  include  the  following; 


14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28  (d) 

29  term 


444-  Special — charges — collected  within  this — State  by  the 

company pursuant to dr411ing and exploration 

surchargos- approved  by  the  North  Carolina  Utilities 
Commission, — if — the — surcharges — are — segregated — from 
the — other — receipts — of — the — company — and — are  devoted 

to — drilling, exploration, and — other — means — to 

acquire  additional — supplies — of  -natural  gas — f-or—the 
account — of — natural — gas  customers — in  North' -Carolina 

and — the  beneficial — interest in — the — surcharge 

collections is — preserved — for — the — natural — gae 

customers paying the surchar-ges under rules 


established  by  the  Commission.- 
4C4.  Natural  gas  expansion  surcharges- imposed  under  C.&. 

Distribution.  — For  the  purpose  of  this  subsection,  the 
distribution  amount"  means  three  and  nine  hundredths 

30  percent  (3.09%)  of  the  taxable  gross  receipts  derived  during  a 

31  period  by  an  electric  power  company  and  a — natural — gas — company 

32  from  sales  within  a municipality  of  the  commodities  and  services 

33  described  in  subsection  (a)  of  this  section.  The  Secretary  shall 

34  distribute  to  each  municipality  the  distribution  amount  for  that 


35  municipality  for  the  preceding  calendar  quarter  less  an  amount 

36  equal  to  the  * hold-back  amount'  for  the  municipality.  The  ^hold- 

37  back  amount'  for  a municipality  equals  one-fourth  of  the  excess 

38  of  the  electric  power  distribution  amount  for  that  municipality 

39  for  the  period  April  1,  1994,  to  March  31,  1995,  over  the 

40  electric  power  distribution  amount  for  that  municipality  for  the 

41  period  April  1,  1990,  to  March  31,  1991,  as  certified  by  the 

42  Secretary.  The  Secretary  shall  distribute  the  revenue  within  75 

43  days  after  the  end  of  each  quarter.  If  a company's  report  does 

44  not  state  the  company's  taxable  gross  receipts  derived  within  a 
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municipality,  the  Secretary  shall  determine  a practical  method  of 
allocating  part  of  the  company's  taxable  gross  receipts  to  the 
municipality . 

As  used  in  this  subsection,  the  term  "municipality"  includes  an 
urban  service  district  defined  by  the  governing  board  of  a 
consolidated  city-county.  The  amount  due  an  urban  service 
district  shall  be  distributed  to  the  governing  board  of  the 

8 consolidated  city-county. 

9 (e)  Local  Tax.  — So  long  as  there  is  a distribution  to 

10  municipalities  of  the  amount  herein  provided  from  the  tax  imposed 

11  by  this  section,  no  municipality  shall  impose  or  collect  any 

12  greater  franchise,  privilege  or  license  taxes,  in  the  aggregate, 

13  on  the  businesses  taxed  under  this  section,  than  was  imposed  and 

14  collected  on  or  before  January  1,  1947.  If  any  municipality 

15  shall  have  collected  any  privilege,  license  or  franchise  tax 

16  between  January  1,  1947,  and  April  1,  1949,  in  excess  of  the  tax 

17  collected  by  it  prior  to  January  1,  1947,  then  upon  distribution 

18  of  the  taxes  imposed  by  this  section  to  municipalities,  the 

19  amount  distributable  to  any  municipality  shall  be  credited  with 

20  such  excess  payment." 

Sec.  2.  G.S.  105-164.3(25)  reads  as  rewritten: 

"S  105-164.3.  Definitions. 

The  following  definitions  apply  in  this  Article,  except  when 

24  the  context  clearly  indicates  a different  meaning: 

25  (25)  'Utility'  means  an  electric  power  company , — a — gas- 

26  company , company  or  a telephone  company  that  is 

27  subject  to  a privilege  tax  based  on  gross  receipts 

28  under  G.S.  105-116  or  105-120,  a business  entity 

29  that  provides  local,  toll,  or  private 

30  telecommunications  service  as  defined  by  G.S. 

-1^^130(0)  105-120 ( e ) , or  a municipality  that 

32  sells  electric  power,  other  than  a municipality 

33  whose  only  wholesale  supplier  of  electric  power  is 

34  a federal  agency  and  who  is  required  by  a contract 

35  with  that  federal  agency  to  make  payments  in  lieu 

36  of  taxes." 

37  Sec.  3.  G.S.  105-164. 4 (a)  reads  as  rewritten: 

38  (a)  A privilege  tax  is  imposed  on  a retailer  at  the  following 

39  percentage  rates  of  the  retailer's  net  taxable  sales  or  gross 

40  receipts,  as  appropriate.  The  general  rate  of  tax  is  four 

4 1 percent  ( 4% ) . 

(1)  The  general  rate  of  tax  applies  to  the  sales  price 

article  of  tangible  personal 
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property  that  is  sold  at  retail  and  is  not  subject 
to  tax  under  another  subdivision  in  this  section. 

(la)  The  rate  of  two  percent  (2%)  applies  to  the  sales 

price  of  each  manufactured  home  sold  at  retail, 
including  all  accessories  attached  to  the 
manufactured  home  when  it  is  delivered  to  the 

purchaser.  The  maximum  tax  is  three  hundred 
dollars  ($300.00)  per  article.  Each  section  of  a 
manufactured  home  that  is  transported  separately 
to  the  site  where  it  is  to  be  erected  is  a 

separate  article. 

(lb)  The  rate  of  three  percent  (3%)  applies  to  the 

sales  price  of  each  aircraft,  boat,  railway  car, 
or  locomotive  sold  at  retail,  including  all 
accessories  attached  to  the  item  when  it  is 
delivered  to  the  purchaser.  The  maximum  tax  is 
one  thousand  five  hundred  dollars  ($1,500)  per 

article. 

(lc)  The  rate  of  one  percent  (1%)  applies  to  the  sales 
price  of  the  following  articles: 

a.  Horses  or  mules  by  whomsoever  sold. 

b.  Semen  to  be  used  in  the  artificial 

insemination  of  animals. 

c.  Sales  of  fuel,  other  than  electp4city  or  piped 
natural — gas , electricity,  to  farmers  to  be 
used  by  them  for  any  farm  purposes  other  than 
preparing  food,  heating  dwellings  dwellings, 
and  other  household  purposes.  The  quantity  of 
fuel  purchased  or  used  at  any  one  time  shall 
not  in  any  manner  be  a determinative  factor  as 
to  whether  any  sale  or  use  of  fuel  is  or  is 
not  subject  to  the  one  percent  (1%)  rate  of 
tax  imposed  herein r by  this  subdivision. 

d.  Sales  of  fuel,  other  than  oloctricity  or  piped 
natural — gas,-  electricity,  to  manufacturing 
industries  and  manufacturing  plants  for  use  in 
connection  with  the  operation  of  such 
industries  and  plants  other  than  sales  of 
fuels  to  be  used  for  residential  heating 
purposes.  The  quantity  of  fuel  purchased  or 
used  at  any  one  time  shall  not  in  any  manner 
be  a determinative  factor  as  to  whether  any 
sale  or  use  of  fuel  is  or  is  not  subject  to 
the  rate  of  tax  provided  in  this  subdivision. 
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e.  Sales  of  fuel,  other  than  oloctricity  or  pipod 

natural electricity,  to  commercial 

laundries  or  to  pressing  and  dry-cleaning 
establishments  for  use  in  machinery  used  in 
the  direct  performance  of  the  laundering  or 
the  pressing  and  cleaning  service. 

f.  Sales  to  freezer  locker  plants  of  wrapping 
paper,  cartons  and  supplies  consumed  directly 
in  the  operation  of  such  plant. 

(Id)  The  rate  of  one  percent  (1%)  applies  to  the  sales 
price  of  the  following  articles.  The  maximum  tax 
is  eighty  dollars  ($80.00)  per  article, 
a.  Sales  to  a farmer  of  machines  and  machinery, 
and  parts  and  accessories  for  these  machines 
and  machinery,  for  use  by  the  farmer  in  the 
planting,  cultivating,  harvesting,  or  curing 
of  farm  crops  or  in  the  production  of  dairy 
products,  eggs,  or  animals.  A "farmer" 
includes  a dairy  operator,  a poultry  farmer, 
an  egg  producer,  a livestock  farmer,  a farmer 
of  crops,  and  a farmer  of  an  aquatic  species, 
as  defined  in  G.S.  106-758.  Items  that  are 
exempt  from  tax  under  G.S.  105-164 . 13(4c)  are 
not  subject  to  tax  under  this  section. 

The  term  "machines  and  machinery"  as  used 
in  this  subdivision  is  defined  as  follows: 

The  term  shall  include  all  vehicular 
implements,  designed  and  sold  for  any  use 
defined  in  this  subdivision,  which  are 
operated,  drawn  or  propelled  by  motor  or 
animal  power,  but  shall  not  include  vehicular 
implements  which  are  operated  wholly  by  hand, 
and  shall  not  include  any  motor  vehicles 
required  to  be  registered  under  Chapter  20  of 
the  General  Statutes . 

The  term  shall  include  all  nonvehicular 
implements  and  mechanical  devices  designed  and 
sold  for  any  use  defined  in  this  subdivision, 
which  have  moving  parts,  or  which  require  the 
use  of  any  motor  or  animal  power,  fuel,  or 
electricity  in  their  operation  but  shall  not 
include  nonvehicular  implements  which  have  no 
moving  parts  and  are  operated  wholly  by  hand. 
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The  term  shall  also  include  metal  flues 
sold  for  use  in  curing  tobacco,  whether  such 
flues  are  attached  to  handfired  furnaces  or 
used  in  connection  with  mechanical  burners. 

b.  Sales  of  mill  machinery  or  mill  machinery 
parts  and  accessories  to  manufacturing 
industries  and  plants,  and  sales  to 
contractors  and  subcontractors  purchasing  mill 
machinery  or  mill  machinery  parts  and 
accessories  for  use  by  them  in  the  performance 
of  contracts  with  manufacturing  industries  and 
plants,  and  sales  to  subcontractors  purchasing 
mill  machinery  or  mill  machinery  parts  and 
accessories  for  use  by  them  in  the  performance 
of  contracts  with  general  contractors  who  have 
contracts  with  manufacturing  industries  and 
plants.  As  used  in  this  paragraph,  the  term 
"manufacturing  industries  and  plants"  does  not 
include  delicatessens,  cafes,  cafeterias, 
restaurants,  and  other  similar  retailers  that 
are  principally  engaged  in  the  retail  sale  of 
foods  prepared  by  them  for  consumption  on  or 
off  their  premises. 

c.  Sales  of  central  office  equipment  and 
switchboard  and  private  branch  exchange 
equipment  to  telephone  companies  regularly 
engaged  in  providing  telephone  service  to 
subscribers  on  a commercial  basis,  and  sales 
to  these  companies  of  prewritten  computer 
programs  used  in  providing  telephone  service 
to  their  subscribers. 

d.  Sales  to  commercial  laundries  or  to  pressing 
and  dry  cleaning  establishments  of  machinery 
used  in  the  direct  performance  of  the 
laundering  or  the  pressing  and  cleaning 
service  and  of  parts  and  accessories  thereto. 

e.  Sales  to  freezer  locker  plants  of  machinery 
used  in  the  direct  operation  of  said  freezer 
locker  plant  and  of  parts  and  accessories 

thereto. 

f.  Sales  of  broadcasting  equipment  and  parts  and 
accessories  thereto  and  towers  to  commercial 
radio  and  television  companies  which  are  under 
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the  regulation  and  supervision  of  the  Federal 
Communications  Commission. 

g.  Sales  to  farmers  of  bulk  tobacco  barns  and 
racks  and  all  parts  and  accessories  thereto 
and  similar  apparatus  used  for  the  curing  and 
drying  of  any  farm  produce. 

h.  Sales  to  farmers  of  grain,  feed  or  soybean 
storage  facilities  and  accessories  thereto, 
whether  or  not  dryers  are  attached,  and  all 
similar  apparatus  and  accessories  thereto  for 
the  storage  of  grain,  feed  or  soybeans. 


i.  Sales 

of 

containers  to  farmers  or 

producers 

for 

use 

in  the 

planting. 

producing. 

harvesting 

, curing. 

marketing. 

packaging. 

sale. 

or 

transporting 

or  delivery 

of  their 

products  when  such  containers  do  not  go  with 
and  become  part  of  the  sale  of  their  products 
at  wholesale  or  retail. 

(le)  The  rate  of  three  percent  (3%)  applies  to  the 

sales  price  of  each  mobile  classroom  or  mobile 
office  sold  at  retail,  including  all  accessories 
attached  to  the  mobile  classroom  or  mobile  office 
when  it  is  delivered  to  the  purchaser.  The  maximum 
tax  is  one  thousand  five  hundred  dollars  ($1,500) 
per  article.  Each  section  of  a mobile  classroom  or 
mobile  office  that  is  transported  separately  to 

the  site  where  it  is  to  be  placed  is  a separate 

article . 

(lf)  The  rate  of  two  and  eighty-three-hundredths 
percent  (2.83%)  applies  to  the  sales  price  of 
electricity  and — piped — natural — gae  described  in 
this  subdivision  and  measured  by  a separate  meter 
or  another  separate  device; 

a.  Sales  of  electricity  and — piped — aaturai — gae  to 

farmers  to  be  used  by  them  for  any  farm 

purposes  other  than  preparing  food,  heating 

dwellings,  and  other  household  purposes.  The 

quantity  of  electricity  or  gas  purchased  or 
used  at  any  one  time  shall  not  be  a 
determinative  factor  as  to  whether  its  sale  or 
use  is  or  is  not  subject  to  the  rate  of  tax 
provided  in  this  subdivision. 

b.  Sales  of  electricity  and — pipod — natural — gaa  to 
manufacturing  industries  and  manufacturing 
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plants  for  use  in  connection  with  the 
operation  of  the  industries  and  plants  other 
than  sales  of  electricity  and — gas-  to  be  used 
for  residential  heating  purposes.  The  quantity 
of  electricity  or  gas  purchased  or  used  at  any 
one  time  shall  not  be  a determinative  factor 
as  to  whether  its  sale  or  use  is  or  is  not 

subject  to  the  rate  of  tax  provided  in  this 
subdivision. 

c.  Sales  of  electricity  and  piped  natural  gas  to 
commercial  laundries  or  to  pressing  and 
dry-cleaning  establishments  for  use  in 
machinery  used  in  the  direct  performance  of 

the  laundering  or  the  pressing  and  cleaning 

service . 

(2)  The  applicable  percentage  rate  applies  to  the 

gross  receipts  derived  from  the  lease  or  rental  of 
tangible  personal  property  by  a person  who  is 

engaged  in  the  business  of  leasing  or  renting 
tangible  personal  property,  or  is  a retailer  and 
leases  or  rents  property  of  the  type  sold  by  the 
retailer.  The  applicable  percentage  rate  is  the 
rate  and  the  maximum  tax,  if  any,  that  applies  to 
a sale  of  the  property  that  is  leased  or  rented.  A 
person  who  leases  or  rents  property  shall  also 
collect  the  tax  imposed  by  this  section  on  the 
separate  retail  sale  of  the  property. 

(3)  Operators  of  hotels,  motels,  tourist  homes, 
tourist  camps,  and  similar  type  businesses  and 
pgrsons  who  rent  private  residences  and  cottages 
to  transients  are  considered  retailers  under  this 
Article.  A tax  at  the  general  rate  of  tax  is 
levied  on  the  gross  receipts  derived  by  these 
retailers  from  the  rental  of  any  rooms,  lodgings, 
or  accommodations  furnished  to  transients  for  a 
consideration.  This  tax  does  not  apply  to  any 
private  residence  or  cottage  that  is  rented  for 
less  than  15  days  in  a calendar  year  or  to  any 
room,  lodging,  or  accommodation  supplied  to  the 
same  person  for  a period  of  90  or  more  continuous 

days . 

As  used  in  this  subdivision,  the  term  "persons 
who  rent  to  transients"  means  (i)  owners  of 
private  residences  and  cottages  who  rent  to 
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(4) 


(4a) 


(4b) 


transients  and  (ii)  rental  agents,  including  real 
estate  brokers"  as  defined  in  G.S.  93A-2,  who  rent 
private  residences  and  cottages  to  transients  on 
behalf  of  the  owners.  If  a rental  agent  is  liable 
for-  imoosed  by  this  subdivision,  the  owner 


is  not  liable. 

Evei-y  person  engaged  in  the  business  of  operating 
a dry  cleaning,  pressing,  or  hat-blocking 

establishment,  a laundry,  or  any  similar  business, 
engaged  in  the  business  of  renting  clean  linen  or 
towels  or  wearing  apparel,  or  any  similar 

business,  or  engaged  in  the  business  of  soliciting 
cleaning,  pressing,  hat  blocking,  laundering  or 
linen  rental  business  for  any  of  these  businesses, 
is  considered  a retailer  under  this  Article.  A tax 
at  the  general  rate  of  tax  is  levied  on  the  gross 
receipts  derived  by  these  retailers  from  services 
rendered  in  engaging  in  any  of  the  occupations  or 
businesses  named  in  this  subdivision.  The  tax 
imposed  by  this  subdivision  does  not  apply  to 

receipts  derived  from  coin  or  token-operated 
washing  machines,  extractors,  and  dryers.  The  tax 
imposed  by  this  subdivision  does  not  apply  to 

gross  receipts  derived  from  services  perforined  for 
resale  by  a retailer  that  pays  the  tax  on  the 
total  gross  receipts  derived  from  the  services. 

The  rate  of  three  percent  (3%)  applies  to  the 
gross  receipts  derived  by  a utility  from  sales  of 
electricity , — piped — natural — gae-r  electricity  or 
local  telecommunications  service  as  defined  by 
G.S.  105-120(e),  other  than  sales  of  electricity 
or  piped  natural  gas  subject  to  tax  under  another 
subdivision  in  this  section.  Grose — receipts — 
sales — of — p4ped — natural — gas — sha44 — not — include 
natural — gas  expansion — surcharges — imposed — under 
— 63-158 . A person  who  operates  a utility  is 

considered  a retailer  under  this  Article. 

A person  who  sells  tangible  personal  property  at  a 
flea  market,  other  than  the  person's  own  household 
personal  property,  is  considered  a retailer  under 
this  Article.  A tax  at  the  general  rate  of  tax  is 
levied  on  the  sales  price  of  each  article  sold  by 
the  retailer  at  the  flea  market.  A person  who 
leases  or  rents  space  to  others  at  a flea  market 
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may  not 
retailer 
shows  the 


lease 


(4c) 


or  rent  this  space  unless  the 
requesting  to  rent  or  lease  the  space 
license  or  a copy  of  the  license 
required  by  this  Article  or  other  evidence  of 
compliance.  A person  who  leases  or  rents  space  at 
a flea  market  shall  keep  records  of  retailers  who 
have  leased  or  rented  space  at  the  flea  market.  As 
used  in  this  subdivision,  the  term  "flea  market" 
means  a place  where  space  is  rented  to  a person 
for  the  purpose  of  selling  tangible  personal 
property . 

The  rate  of  six  and  one-half  percent  (6  1/2%) 

applies  to  the  gross  receipts  derived  from 
providing  toll  telecommunications  services  or 
private  telecommunications  services  as  defined  by 
G.S.  105-120(e)  that  both  originate  from  and 
terminate  in  the  State  and  are  not  subject  to  the 
privilege  tax  under  G.S.  105-120.  Any  business 
entity  that  provides  these  services  is  considered 
a retailer  under  this  Article.  This  subdivision 
does  not  apply  to  telephone  membership 
corporations  as  described  in  Chapter  117  of  the 
General  Statutes . 

(Effective  July  1,  1997)  The  rate  of  three  percent 
(3%)  applies  to  the  sales  price  of  food  that  is 
not  otherwise  exempt  pursuant  to  G.S.  105-164.13 
but  would  be  exempt  pursuant  to  G.S.  105-164.13  if 
it  were  purchased  with  coupons  issued  under  the 
Food  Stamp  Program,  7 U.S.C.  S 51." 

4.  G.S.  105-164.13  is  amended  by  adding  a new 
subdivision  to  read; 

"(43)  Piped  natural  gas 


(5) 


Sec 


This  item  is  exempt  because  it 


is  taxed  under  Article  5D  of  this  Chapter. 


taxable — under — tble — Article 


Sec.  5.  G.S.  105-164.20  reads  as  rewritten; 

S 105-164.20.  Cash  or  accrual  basis  of  reporting, 

Any  retailer,  except  a utility,  taxable  unde 

37  having  both  cash  and  credit  calee  may  report  eueh  sales  on  either 

38  the  cash  or  accrual  basis  of  accounting  upon  making  application 

39  to  the  Secretary  for  permission  to  use  eueh  Uie  basis  oi 

4 0 reporting under  such rules and regulations  as  shall  be 

41  promulgatod  from  time  to  time  by  the  Secretary. Such  permission 

42  shall  continue in — for-ce — and  effect — unl^ess — revoked — by — the 

43  Secretary but — be — may — grant — written — permission — to — any  such 

4 4 taxpayer upon — application — therefor — to  change  from  one  bas i s to 
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1 another — under — seoh — ruleo — And — rogulotiono,  A utility  ahali 

2 selected.  Permission  granted  by  the  Secretary  to  report  on  a 

3 selected  basis  continues  in  effect  until  revoked  by  the.. Secretary 

4 or  the  taxpayer  receives  permission  from  the  Secretary  to  change 

5 the  basis  selected.  A utility  must  report  its  sales  on  an 

6 accrual  basis.  A sale  by  a utility  of  oloctricity,  pTped  natural 

7 electricity  or  intrastate  telephone  service  is  considered  to 

8 accrue  when  the  utility  bills  its  customer  for  the  sale." 

9 Sec.  6.  Chapter  105  of  the  General  Statutes  is  amended 


10  by  adding  a new  Article  to  read: 


11 

"ARTICLE  5D. 

12 

"Piped  Natural  Gas  Tax. 

13 

"S  105-187.30 

. Definitions. 

14 

The  definitions  in  G.S.  105-228.90  ana tne roiiowing 

15 

definitions  apply  in  this  Article: 

16 

ill 

Local  distribution  company. 

A natural  gas 

17 

company  to  whom  the  North 

Carolina  Utilities 

18 

Commission  has  issued  a franchise  under  Chapter  62 

19 

of  the  General  Statutes  to  serve  an  area  of  this 

20 

State. 

21 

121 

Sales  customer.  — An  end-user 

whose  piped  natural 

22 

gas  is  delivered  by  the  seller 

of  the  gas. 

23 

IIL 

Transportation  customer. 

An  end-user  whose 

24 

piped  natural  gas  is  delivered 

by  a person  who  is 

25 

not  the  seller  of  the  gas. 

26 

"S  105-187.32 

. Tax  imposed  on  piped  natural  gas. 

27 

( a ) Scope . 

— An  excise  tax  is  imposed  on  piped  natural  gas 

28 

consumed  in  this  State.  This  tax  is  imposed 

in  lieu  of  a sales 

29 

and  use  tax  and  a percentage  gross  receipts  tax  on  pined  natural 

30 

gas . 

31 

( b)  Rate. 

— The  tax  rate  is  set  in  the 

table  below  and  is 

32 

based  on  monthly  therm  volumes  of  piped  natural  oas  received  by 

33 

the  consumer 

of  the  gas: 

34 

Volume  of  Therms  Received  Rate  Per  Therm 

35 

During  The 

Month 

36 

First 

200  5. 

.047 

37 

201  to  15,000 

. 027 

38 

Over 

15,000 

.022 

39 

"S  105-187.34 

. Liability  for  the  tax. 

40 

The  excise 

— imposed  by  this  section  on  piped  natural  gas  is 

41 

payable  as  follows: 

42 

ill 

For — piped  natural  gas  delivered  by  a local 

distribution company  to  a sales  mstomer  or  ^ 
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transportation  customer,  the  tax  is  payable  by  the 
local  distribution  company. 

) For  piped  natural  gas  delivered  to  a sales  customer 
by  a city,  the  tax  is  payable  by  the  city. 
t ^ ) For  piped  natural  gas  received  by  a person  directly 
from  an  interstate  pipeline  for  consumption  by  that 
person,  the  tax  is  payable  by  that  person. 

; 105-187.36.  Payment  of  the  t^y- 

(a)  Monthly  Return.  — The  tax  imposed  by  this  Article  is 

10  payable  monthly  to  the  Secretary.  A monthly  tax  payment  is  due 

1 1 by  the  last  day  of  the  month  that  follows  the  month  in  which  the 

12  tax  accrues.  The  tax  payable  on  piped  natural  gas  delivered  to  a 

13  customer  by  a local  distribution  company  or  a city  accrues  when 

14  the  gas  is  delivered.  The  tax  payable  on  piped  natural  gas  to  be 

15  consumed  by  a person  who  received  the  gas  directly  from  an 

16  interstate  pipeline  accnjies  when  the  person  receives  the  gas. 

17  (b)  Small  Underpayments.  — A person  is  not  subiect  to  interest 


1 

2 

3 

4 

5 

6 

7 

8 
9 


on  or 

penalties  for  an 

underpayment  of  a monthly  amount  due 

if 

person 

timely 

pays  at 

least  ninety-five  percent  (95%)  of 

the 

amount 

due  and 

includes 

the  underpayment  with  the  next  return 

the 

person 
"S  105 

files . 
-187.38. 

Distribution  of  part  of  tax  proceeds  to  cities 

■Lgj. 

Zity  Information. 

— A return  filed  under  this  Article  must 

24 

indicate  the 

amount 

of  tax  attributable  to  the  following: 

25 

ill 

Piped 

natural  gas  delivered  during  that  month 

to 

26 

sales 

or  transportation  customers  in  each  city 

in 

27 

the  State. 

28 

ill 

Piped 

natural  gas  consumed  during  the  month  in  each 

29 

city 

in  the  State  by  the  pipeline  recipient  of 

the 

30 

gas . 

31 


If  a tax  return  does  not  state  this  information,  the  Secretary 

32  must  determine  how  much  of  the  tax  proceeds  are  to  be  attributed 

33  to  each  city. 

34  (b)  Distribution.  — Within  75  days  after  the  end  of  each 

35  calendar  quarter,  the  Secretary  must  distribute  to  the  cities 

36  part  of  the  tax  proceeds  collected  under  this  Article  during  that 

37  quarter.  The  amount  to  be  distributed  to  a city  is  one~half  of 

38  the  amount  of  tax  attributable  to  that  city  for  that  quarter 

39  under  subsection  (a)  of  this  section,  less  the  ’hold~back  amount 

4 0 for  that  city.  . *hold~back  amount*  for  a city  is  one~fourth 

41  of  the  amount  certified  by  the  Secretary  as  the  increase  in  the 

42  amount  of  piped  natural  gas  tax  proceeds  distributed to — the — city 

4 3 during  the  twelve-month  period  beginning  April Ij — t — compared 


97-ljx-OOIA 


Page  106 


GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 


SESSION  1997 


1 to  the 


amount  dlstrihntPd  during  the  twelve-month  period 

2 beginning  April  If  1990.  

3 ”S  105-187.40.  information  exchange  and  information  returns. 

4 (a)  Utilities  Info.  — The  North  Carolina  Utilities  Cq^issxon 

5 or  the  Public  Staff  of  that  Commission  must  give  the  Secretary  a 

6 list  of  the  entities  that  receive  piped  natural  gas  .from  an 

7 interstate  pipeline  and  any  other  information  available  to  the 

8 Commission  that  the  Secretary  asks  for  in  administering  the  tax 

9 imposed  bv  this  Article. 

10  (bl  Informanlon  Return.  - The  Secretary  may  require  the 

11  operator  of  an  interstate  pipeline  to  report  the  amount  of  piped 

12  natural  gas  taken  from  the  pipeline  in  this  State^ — the  persons 

13  that  received  the  gas,  and  the  volume  received  by  each  person. 

14  *'S  105-187.42.  Records  and  audits. 

15  (a)  Records.  — - A person  who  is  required  to  file  a return  under 


16  this  Article  must  keep  a record  of  all  documents — used — ^ 

17  determine  information  provided  in  the  return.  The — records  must 

18  be  kept  for  three  years  after  the  due  date  of  the  return  to  which 

19  the  records  apply. 

20  (b)  Audits.  — The  Secretary  may  audit  a person  who  is  required 

21  to  file  a return  under  this  Article." 

22  Sec.  1~.  G.S.  105-259(b)  is  amended  by  adding  a new 

23  subdivision  to  read: 

24  "(b)  Disclosure  Prohibited.  — An  officer,  an  employee,  or  an 

25  agent  of  the  State  who  has  access  to  tax  information  in  the 

26  course  of  service  to  or  employment  by  the  State  may  not  disclose 

27  the  information  to  any  other  person  unless  the  disclosure  is  made 
for  one  of  the  following  purposes: 

(20 ) To  exchange  information  concerning  the  tax  on  piped 
natural  gas  imposed  by  Article  5D  of  this  Chapter 
with  the  North  Carolina  Utilities  Commission  or  the 
Public  Staff  of  that  Commission.'* 

Sec.  8.  G.S.  160A-211  is  amended  by  adding  a new 


28 

29 

30 

31 

32 

33 

34 

35 


subsection  to  read: 


IC)  rxpeu  ui.  xcuxun  • — 

license  tax  on  a person  who 

ft 

is 

ciry  may 
engaged 

not  levy  a priviJ.eyc 
in  the  business  of 

supplying  piped  natural  gas  and 

is 

subiect 

to  tax  under  Article 

39 


Sec.  9.  This  act  becomes  effective  January  1,  1998 
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Explanation  of  Legislative  Proposal  11  (97-LJX-OOl  A) 

Uniform  Tax  on  Piped  Natiiral  Gas 

This  bill  cximbines  the  current  taxes  on  piped  natural  gas  into  a single  tax  and 
applies  the  combined  tax  uniformly  to  all  sales  of  piped  natural  gas.  Two  taxes  now 
apply  to  piped  namral  gas.  One  of  these  is  a gross  receipts  tax  equal  to  3.22%  of  the 
gross  receipts  derived  by  a utility  from  the  business  of  furnishing  piped  natural  gas. 
The  other  tax  is  a State  sales  and  use  tax  on  sales  by  a utility  of  piped  natural  gas.  The 
sales  and  use  tax  rate  is  2.83%  for  certain  sales  of  piped  natural  gas  to  industrial  users, 
farmers,  and  laundries  and  is  3%  for  all  other  sales.  This  bill  eliminates  these  taxes  and 
replaces  them  with  a per  therm  tax  on  piped  natural  gas,  effective  January  1,  1998. 

The  current  taxes  on  piped  natural  gas  apply  only  to  sales  by  a utility.  The  reason 
they  apply  only  to  sales  by  a utility  is  that  they  were  enacted  when  only  utilities  could 
sell  piped  natural  gas.  Federal  and  state  regulation  of  the  piped  natural  gas  industry 
has  changed,  however.  For  some  dme,  these  regulations  have  allowed  persons  who  are 
not  utilities  to  sell  piped  natural  gas.  Sellers  who  are  not  utilities  use  the  pipeline 
infrastructiu^  of  the  utilities  to  deliver  the  gas  they  sell  and  they  pay  a transportation 
charge  to  the  utilities  for  this  service.  As  a result  of  these  developments,  piped  natural 
gas  is  increasingly  sold  by  persons  who  are  not  utilities. 

Several  consequences  result  from  the  regulatory  changes  that  allow  persons  who 
are  not  utilities  to  sell  piped  natural  gas.  One  consequence  is  an  erosion  of  the  State 
tax  base.  The  State  does  not  collect  a gross  receipts  tax  or  a sales  tax  on  sales  by  the 
gas  marketers.  A second  consequence  is  that  local  revenues  are  reduced.  Most  of  the 
gross  receipts  tax  on  piped  natural  gas  is  distributed  to  the  cities.  The  distribution 
amount  is  a tax  equal  to  3.09%  of  the  gross  receipts  derived  by  a utility  from  sales 
within  the  city.  A third  consequence  is  that  the  tax  structure  violates  the  tax  principles 
of  fairness  and  neutrality. 

The  tax  structure  violates  the  principle  of  fairness  by  applying  only  to  sales  by  one 
type  of  seller.  The  tax  structure  violates  the  principle  of  neutrality  by  encouraging 
customers  to  buy  piped  natural  gas  from  marketers  rather  than  from  utilities. 
Customers  are  encouraged  to  buy  from  marketers  because  the  tax  structure  enables 
marketers  to  sell  gas  more  cheaply  than  utilities.  Marketers  can  sell  the  gas  more 
cheaply  because  gas  sold  by  them  is  not  subject  to  the  same  taxes  that  apply  to  gas  sold 
by  the  utilities.  This  produces  the  anomalous  result  that  the  tax  structure  favors  out-of- 
state  marketers  over  in-state  North  Carolina  utilities. 

This  bill  eliminates  the  distinction  between  sales  by  utilities  and  sales  by  others 
and  applies  a uniform  tax  to  all  piped  natural  gas  consumed  in  this  State.  The  uniform 
tax  is  an  excise  tax  on  the  gas.  The  rate  is  a 'declining  block"  that  dec^es  as  the 
amount  of  therms  of  piped  gas  consumed  in  a month  increases.  A declining  block  tax 
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rate  is  used  to  preserve  the  current  distribution  of  the  tax  burden  betw^n  the  three 
classes  of  piped  gas  customers.  These  three  classes  are  residenUal  busmess  and 
industrial.  ThTcurrent  taxes  are  a percentage  of  price.  The  rates  for  the  three  classes 
are  also  based  on  price;  residential  rates  are  the  highest,  business  rates  are  m the 
middle,  and  industrial  rates  are  the  lowest.  The  combination  of  rate  and  result  in  a 
higher  effective  rate  of  tax  on  residential  customers  and  a lower  rate  on  busmess  and 

industrial  customers. 


The  bill  preserves  this  distribution  of  the  tax  burden  and  mconxirates  the  lower 
2.83%  sales  and  use  tax  rate  on  piped  natural  gas  used  iri  manufactiinng.  It  preserves 
the  distribution  by  having  a rate  that  declines  as  volume  increases.  It  incorporates  the 
lower  sales  and  use  tax  rate  because  that  lower  rate  was  used  in  determining  the  amount 
of  tax  proceeds  that  need  to  be  generated  by  the  new  method  to  be  the  equivalent  of 
the  current  tax. 


By  making  the  tax  on  piped  natural  gas  uniform,  some  sales  of  piped  gas  that  are 
not  subject  to  tax  under  the  current  law  will  become  subject  to  the  tax.  The  sales  that 
will  become  subject  to  tax  are  those  made  by  persons  who  are  not  utilities.  The  group 
of  sales  that  will  become  subject  to  tax  consists  of  the  following: 

(1)  Sales  by  gas  marketers. 

(2)  Sales  to  persons  who  have  direct  access  to  the  interstate  pipeline  and  are 
the  end-users  of  the  gas.  This  groups  consists  of  one  company  - Panda 
Rosemary. 

(3)  Sales  by  a municipality  to  its  piped  gas  customers.  Eight  cities  sell  piped 
natural  gas.  These  eight  include  four  that  have  direa  access  to  the  Transco 
pipeline  (Bessemer  City,  Kings  Mountain,  Lexington,  and  Shelby)  and  four 
that  sell  piped  gas  but  do  not  have  direct  access  (Greenville,  Motu-oe, 
Rocky  Mount,  and  Wilson).  These  cities  do  not  pay  gross  receipts  tax  or 
sales  tax  on  their  sales  even  though  cities  that  provide  electric  service  make 
in-lieu  gross  receipts  tax  payments  under  G.S.  159B-27(c)  and  are  subject 
to  sales  tax  under  G.S.  105-164.4  on  their  sales  of  electricity  to  their 
customers. 

(4)  Sales  of  piped  gas  by  the  producer  of  the  gas.  This  gas  is  currently  exempt 
from  sales  tax  under  G.S.  105-164.13(3)  as  a produa  of  a mine. 


By  expanding  the  tax  to  include  the  group  of  sales  listed  above,  the  bill  expands 
the  tax  base  to  make  it  uniform.  This  expansion  will  generate  more  revenue.  The  bill 
however,  will  not  generate  more  revenue  than  is  produced  under  the  current  law 
because  the  tax  rates  have  been  set  in  the  bill  at  amounts  that  are  designed  to  match  the 
current  tax  collections  and  not  the  tax  collections  the  state  would  receive  if  all  gas  were 
taxed  uniformly.  The  effect  is  that  the  amount  of  tax  paid  is  reduced  for  those  who  are 
currently  subject  to  the  tax.  This  reduction  is  possible  because  of  the  expansion  in  the 
base. 
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This  bill  does  not  address  differences  in  the  tax  treatment  of  piped  gas  and  other 
fuels,  such  as  fuel  oil.  Nor  does  it  attempt  to  change  the  rate  of  piped  gas  to  match 
that  in  neighboring  states. 

Section  1 of  the  bill  repeals  the  special  gross  receipts  tax  on  regiilated  utilities  that 
sell  piped  natural  gas.  With  the  repeal  of  this  special  gross  receipts  tax,  gas  utilities 
would  pay  a gross  receipts  tax  under  the  general  gross  receipts  tax  levy  in  G.S.  105- 
122. 

Sections  2 through  5 of  the  bill  amend  the  sales  and  use  tax  laws  to  remove  piped 
natural  gas  companies  from  the  definition  of  "utility"  and  to  exempt  sales  of  piped 
natural  gas  from  the  tax.  These  changes  are  made  because  Section  6 of  this  act  levies  a 
new  tax  on  piped  natural  gas  that  replaces  the  sales  and  use  tax  and  the  gross  receipts 
tax  on  this  product. 

Section  6 imposes  a new  tax  on  pipied  natural  gas  that  replaces  the  current  gross 
receipts  tax  and  the  sales  and  use  tax  on  piped  natural  gas  provided  by  utilities. 

Section  7 makes  a conforming  change  to  the  tax  "secrecy"  restrictions  so  that  the 
Department  of  Revenue  and  the  Utilities  Commission  can  exchange  information  needed 
to  administer  the  tax. 

Section  8 makes  a conforming  change  to  the  city  privilege  license  tax  restrictions 
to  preserve  the  current  prohibition  in  105-116  on  the  levy  of  a privilege  license  tax  by 
cities  on  gas  companies. 

Section  9 makes  the  bill  effective  January  1,  1998. 
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NORTH  CAROLINA  GENERAL  ASSEMBLY 

legislative  fiscal  note 


bill  NUMBER:  Proposal  11 

SHORT  TITLE:  Uniform  Tax  on  Piped  Natural  Gas 
SPONSOR(S):  Revenue  Laws  Study  Committee  1997 


fiscal  IMPACT:  Expenditures:  Increase  ( ) 


Decrease  ( ) 
Decrease  ( ) 


Revenues:  Increase  ( ) 

No  Impact  ( Revenue  Neutral) 


fund  AFFECTED:  General  Fund  (x)  Highway  Fund 


Local  Govt . ( ) 


Other  Funds  ( ) 


BILL  SUMMARY:  The  proposed  act  establishes  a uniform  tax  on  piped  natural 
gas  by  converting  the  sales  tax  and  gross  receipts  tax  on  piped  natural  into 
a tax  based  on  therms. 

EFFECTIVE  DATE:  January  1,  1996 

PRINC I PAL  DE  PARTMENT  ( S ) / PROGRAM  ( S ) AFFECTED  : 

Department  of  Revenue 


FISCAL  IMPACT 


FY 

1996-97 


FY 

1997-98 


FY 

1998-99 


FY 

1999-00 


FY 

2000-01 


i REVENUES: 

GENERAL  FUND 


Revenue  Neutral 


FISCAL  RESEU^CH  DIVISION 
I 733-4910 

prepared  BY:  H.  Warren  Plonk 
approved  BY: 

;°ATE:  January  9,  1996 
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GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 
SESSION  1997 


Legislative  Proposal  12 
97-LJ-002(l.l){Z) 

(THIS  IS  A DRAFT  AND  IS  NOT  READY  FOR  INTRODUCTION) 


Short  Title;  Adjust  City  Receipts  Tax  Share.  (Public) 


Sponsors:  Senators  Cochrane,  Cooper,  Kerr,  Shaw,  and  Soles. 


Referred  to; 


1 A BILL  TO  BE  ENTITLED 

2 AN  ACT  TO  ADJUST  THE  SHARE  THE  CITIES  RECEIVE  FROM  THE  STATE 

3 GROSS  RECEIPTS  TAX  TO  MAKE  THE  DISTRIBUTION  MORE  EQUITABLE. 

4 The  General  Assembly  of  North  Carolina  enacts; 

5 Section  1.  Article  3 of  Chapter  105  of  the  General 

6 Statutes  is  amended  by  adding  a new  section  to  read: 

7 ”S  105-116.1.  Distribution  of  gross  receipts  taxes  to  cities. 

8 (a)  Distribution.  — The  Secretary  shall  distribute  to  the 

9 cities  part  of  the  taxes  collected  under  this  Article  on  electric 

10  power  companies,  natural  gas  companies,  and  telephone  companies. 

11  Each  city's  share  for  a calendar  quarter  is  the  percentage 

12  distribution  amount  for  that  city  minus  one-fourth  of  the  hold- 

13  bac)c  amount  for  that  city.  The  Secretary  shall  make  the 

14  distribution  within  7 5 days  after  the  end  of  each  calendar 

15  quarter. 

16  (b)  Percentage  Amount.  — The  percentage  distribution  amount 

17  for  a city  is  three  and  nine  hundreths  percent  (3.09%)  of  the 

18  gross  receipts  derived  during  the  preceding  quarter  by  an 

19  electric  power  company,  a natural  gas  company,  or  a telephone 

20  company  from  sales  within  the  city  that  are  taxable  under  G.S. 

21  105-116  or  105-120. 

22  (c)  Hold-back  Amount.  — The  hold-back  amount  reflects  the 

23  amount  of  growth  in  the  gross  receipts  taxes  that  occured  during 
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1 the  1991-92  through  1994-95  fiscal  years,  the  ’freeze:  years. 

2 The  total  amount  distributed  to  cities  during  that  period  was 

3 fixed  at  the  total  amount  that  would  have  been  distributed  during 

4 the  1990-91  fiscal  vear  if  the  Governor — had — not — reduced  the 

5 distribution  for  that  vear  as  part  of  ^ effort  to  .^.^nce  the 

6 State  budget.  During  the  freeze  years,  cities  received  a part  of 

7 the  fixed  amount  based  on  taxable  sales  within  the  cities. 

8 the  1995-96  fiscal  year  and  subsequent  years^ — th^e — 1.  , pn  the 

9 amount  distributed  was  removed  and  the  distribution  reverted  to 

10  its  prior  percentage  basis  with  the — added — requirement — oi 

1 1 deducting  the  growth  that  occurred  in  the  freeze  years. 

12  The  hold-back  amount  for  a city  is  determined  by  comparing  the 

13  amount  each  city  received  from  gross  receipts — taxes — ij} — tli^ — 

14  96  fiscal  vear  and  in  the  1990~91  fiscal  year  and then adjusting 

1 5 that  amount,  if  reguired/  in  accordance  with  this subsection . 

16  If,  in  the  1995-96  fiscal  vear,  a city  received  at  least  ninety- 

17  five  percent  (95%)  of  the  amount  it  received  in  the  1990-91 

18  fiscal  vear,  the  hold-back  amount  for  that  city  is  the  amount  by 

19  which  the  city's  1995-96  percentage  distribution  amount 


20 

reduced 

If/ 

in  the  1995-96  fiscal  year,  a city  received 

less 

21 

than 

ninety-five  percent  (95%)  of  the  amount  it  received  in 

the 

22 

1990 

-91 

fiscal  year,  the  hold-back  amount  for  that  city  is 

the 

23 

amount 

determined  by  the  following  calculation: 

24 

ill 

Increase  the  city's  1990-91  distribution  by  adding 

25 

the  amount  by  which  the  city's  1995-96  percentage 

26 

distribution  amount  was  reduced. 

27 

ill 

Compare  the  increased  1990-91  amount  with 

the 

28 

city's  1995-96  distribution. 

29 

ill 

If  the  increased  1990-91  distribution  is  less 

than 

30 

or  equal  to  the  city's  1995-96  distribution. 

the 

31 

hold-back  amount  for  the  city  is  the  amount  by 

32 

which  the  city's  1995-96  distribution  amount 

was 

33 

reduced. 

34 

ill 

If  the  increased  1990-91  distribution  is  more 

than 

35 

the  city's  1995-96  distribution,  the  hold- 

back 

36 

amount  for  the  city  is  the  difference  between 

the 

37 

increased  1990-91  distribution  and  the  1995-96 

38 

distribution. " 

39 

Sec . 

2.  G.S.  105-116  reads  as  rewritten: 

40 

"S 

105 

-116. 

Franchise  or  privilege  tax  on  electric  power, 

41  natural  water,  and  sewerage  companies. 

42  (a)  Tax.  An  annual  franchise  or  privilege  tax  is  imposed 

43  a person,  firm,  or  corporation,  other  than  a municipal 

44  corporation,  that  is: 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


(2) 


(3) 


(4) 


The  tax  on 


(1)  An  electric  power  company  engaged  in  the  business 
of  furnishing  electricity,  electric  lights, 

current,  or  power. 

A natural  gas  company  engaged  in  the  business  of 
furnishing  piped  natural  gas. 

A water  company  engaged  in  owning  or  operating  a 
water  system  subject  to  regulation  by  the  North 
Carolina  Utilities  Commission. 

A public  sewerage  company  engaged  in  owning  or 
operating  a public  sewerage  system, 
an  electric  power  company  is  three  and  twenty-two 

12  hundredths  percent  (3.22%)  of  the  company's  taxable  gross 

13  receipts  from  the  business  of  furnishing  electricity,  electric 

14  lights,  current,  or  power.  The  tax  on  a natural  gas  company  is 

15  three  and  twenty-two  hundredths  percent  (3.22%)  of  the  company's 

16  taxable  gross  receipts  from  the  business  of  furnishing  piped 

17  natural  gas.  The  tax  on  a water  company  is  four  percent  (4%)  of 

18  the  company's  taxable  gross  receipts  from  owning  or  operating  a 

19  water  system  subject  to  regulation  by  the  North  Carolina 

20  Utilities  Commission.  The  tax  on  a public  sewerage  company  is  six 

21  percent  (6%)  of  the  company's  taxable  gross  receipts  from  owning 

22  or  operating  a public  sewerage  company.  A company's  taxable  gross 

23  receipts  are  its  gross  receipts  from  business  inside  the  State 

24  less  the  amount  of  gross  receipts  from  sales  reported  under 

25  subdivision  (b)(2).  A company  that  engages  in  more  than  one 

26  business  taxed  under  this  section  shall  pay  tax  on  each  business. 

27  A company  is  allowed  a credit  against  the  tax  imposed  by  this 

28  section  for  the  company's  investments  in  certain  entities  in 

29  accordance  with  Division  V of  Article  4 of  this  Chapter. 

30  (b)  Report  and  Payment.  — The  tax  imposed  by  this  section  is 

31  payable  monthly  or  quarterly  as  specified  in  this  subsection.  A 


32  report  is  due  quarterly.  An  electric  power  company  or  a natural 

33  gas  company  shall  pay  tax  monthly.  A monthly  tax  payment  is  due 

34  by  the  last  day  of  the  month  that  follows  the  month  in  which  the 

35  tax  accrues,  except  the  payment  for  tax  that  accrues  in  May.  The 

36  payment  for  tax  that  accrues  in  May  is  due  by  June  25.  An 

37  electric  power  company  or  a natural  gas  company  is  not  subject  to 

38  interest  on  or  penalties  for  an  underpayment  of  a monthly  amount 

39  due  if  the  company  timely  pays  at  least  ninety-five  percent  (95%) 
4 0 of  the  amount  due  and  includes  the  underpayment  with  the  next 

41  report  the  company  files.  A water  company  or  a public  sewerage 

42  company  shall  pay  tax  quarterly  when  filing  a report. 

43  A quarterly  report  covers  a calendar  quarter  and  is  due  by  the 

44  last  day  of  the  month  that  follows  the  quarter  covered  by  the 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


(2) 


report.  A company  shall  submit  a report  on  a form  provided  by  the 
Secretary.  The  report  shall  include  the  company  s gross  receipts 
from  all  property  it  owned  or  operated  during  the  reporting 
period  in  connection  with  its  business  taxed  under  this  section 
and  shall  contain  the  following  information: 

(1)  The  company's  gross  receipts  for  the  reporting 
period  from  business  inside  and  outside  this  State, 
stated  separately. 

The  company's  gross  receipts  from  commodities  or 
services  described  in  subsection  (3)  that  are  sold 
to  a vendee  subject  to  the  tax  levied  by  this 
section  or  to  a joint  agency  established  under  G.S. 
Chapter  159B  or  a municipality  city  having  an 
ownership  share  in  a project  established  under  that 
Chapter. 

The  amount  of  and  price  paid  by  the  company  for 
commodities  or  services  described  in  subsection  (a) 
that  are  purchased  from  others  engaged  in  business 
in  this  State  and  the  name  of  each  vendor. 

For  an  electric  power  company  or  a natural  gas 
company,  the  company's  gross  receipts  from  the  sale 
within  each  rou-n-ic  i pa-l-i-ty  city  of  the  commodities 
and  services  described  in  subsection  (a). 

A company  shall  report  its  gross  receipts  on  an  accrual  basis. 


(3) 


(4) 


25 

If  a company's  report  does  not  state 

the  company's  taxable  gross 

26 

receipts  derived  within  a city. 

the 

Secretary 

must  determine  a 

27 

practical  method  of  allocating 

part 

of  the 

company's  taxable 

28 

gross  receipts  to  the  city. 

29 

(c)  Gas  Special  Charges.  — 

Gross 

receipts 

of  a natural  gas 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 


(1) 


(2) 


Special  charges  collected  within  this  State  by  the 
company  pursuant  to  drilling  and  exploration 
surcharges  approved  by  the  North  Carolina  Utilities 
Commission,  if  the  surcharges  are  segregated  from 
the  other  receipts  of  the  company  and  are  devoted 
to  drilling,  exploration,  and  other  means  to 
acquire  additional  supplies  of  natural  gas  for  the 
account  of  natural  gas  customers  in  North  Carolina 
and  the  beneficial  interest  in  the  surcharge 
collections  is  preserved  for  the  natural  gas 
customers  paying  the  surcharges  under  rules 
established  by  the  Commission. 

Natural  gas  expansion  surcharges  imposed  under  G.S. 
62-158. 
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1 (d)  Distribution.  IPor  tho  purpoco  of  thic  Bubsection,  the 

2 "^1  rtnbution — amount" — weans — tl»ree — and — nine — hundredths 

3 percent  ( 3.09%)  of  — taxable — g-ross — receipts — derived — during — a 

4 period  by  an  electric — power — company — and — a — natural — gee — company 

^ sales  within — a — municipality  of — the  commodities — and — services 

6 described  in  subsection-  (a)  of  this  section. — The  Secrotery-ehall 
^ diotjcibute  to — each — municipality — the — distribution — amount — tor — that 

8 municipality — tor — the — preceding  calendar  quarter — lees — an — amount 

9 equal — to — one«fourth  of — the  excess — ot — the  distribution  amount — tor 
10  that-  -municipality — tor  the  period  April — 1-, — 19-9A  , — to  March  31, 
1 3 -iWiS-T — over — the — distribution — amount — tor — that — municipal ity — tor — the 

12  period  April — 1-, — 1»9-Q, — to--March  31, — 1»9-1, — as  certified  by  the 

13  Secretary . The — Secretary  shall  distribute  the  revenue  within — 3-S 

14  days — a tter — the  end  of — each  quarter. Tt — a company's — report — does 

13  not — state — the — company ' s — taxable — gross — receipts — derived — within — a 

16  municipality T — the  Secretary  shall  determine  a practical  method  of 

17  al-locating — part — ot — the — company's — taxable — gross — receipts — to — the 

18  municipality. 

19  As -used— in  this  - subsection, — the  term  "municipality" — includes  an 

20  urban — service  district — defined — by — the — governing — board — ot — a 

2 1 consol  idated — city-county-. The — amount — due — an — urban — service 

22  district — shall — be — di s tr-i bated — to — the — governing — board — ot — the 

23  consolidated — o-ity-county . Part  of  the  taxes  imposed  by  this 

24  section  on  electric  power  companies  and  natural  gas  companies  is 

25  distributed  to  cities  under  G.S.  105-116.1. 

26  (e)  Local  Tax.  — So  long  as  there  is  a distribution  to 

27  municipalities — of  the  amount  herein  provided  cities  from  the  tax 

28  imposed  by  this  section,  no  municipality  city  shall  impose  or 

29  collect  any  greater  franchise,  privilege  or  license  taxes,  in  the 

30  aggregate,  on  the  businesses  taxed  under  this  section,  than  was 

31  imposed  and  collected  on  or  before  January  1,  194  7.  If  any 

32  municipality  shall  have  collected  any  privilege,  license  or 

33  franchise  tax  between  January  1,  1947,  and  April  1,  1949,  in 

34  excess  of  the  tax  collected  by  it  prior  to  January  1,  1947,  then 

35  upon  distribution  of  the  taxes  imposed  by  this  section  to 

36  municipalities,  the  amount  distributable  to  any  municipality 

37  shall  be  credited  with  such  excess  payment." 

38  Sec.  3.  G.S.  105-120  reads  as  rewritten: 

39  "s  105-120.  Franchise  or  privilege  tax  on  telephone  companies. 

40  (a)  Tax.  — An  annual  franchise  or  privilege  tax  is  imposed  on 

41  a person,  firm,  or  corporation,  that  owns  or  operates  a business 

42  entity  for  the  provision  of  local  telecommunications  service. 

43  The  tax  is  three  and  twenty-two  hundredths  percent  (3.22%)  of  the 

44  company's  taxable  gross  receipts.  A company's  taxable  gross 
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1 receipts  are  its  receipts  from  providing  local  telecommunications 

2 service,  including  receipts  from  rentals  and  other  similar 

3 charges,  less  its  receipts  from  telecommunications  access 

4 charges.  A company  is  allowed  a credit  against  the  tax  imposed 

5 by  this  section  for  the  company's  investments  in  certain  entities 

6 in  accordance  with  Division  V of  Article  4 of  this  Chapter. 

7 (b)  Report  and  Payment.  — The  tax  imposed  by  this  section  is 

8 payable  monthly  or  quarterly  as  specified  in  this  subsection.  A 

9 report  is  due  quarterly.  A company  that  is  liable  for  an  average 

10  of  less  than  three  thousand  dollars  ($3,000)  a month  in  tax 

11  imposed  by  this  section  may,  with  the  approval  of  the  Secretary 

12  of  Revenue,  pay  tax  quarterly  when  filing  a report.  All  other 

13  companies  shall  pay  tax  monthly.  A monthly  tax  payment  is  due  by 

14  the  last  day  of  the  month  that  follows  the  month  in  which  the  tax 

15  accrues,  except  the  payment  for  tax  that  accrues  in  May.  The 

16  payment  for  tax  that  accrues  in  May  is  due  by  June  25.  A company 

17  is  not  subject  to  interest  on  or  penalties  for  an  underpayment  of 

18  a monthly  amount  due  if  the  company  timely  pays  at  least  ninety- 

19  five  percent  (95%)  of  the  amount  due  and  includes  the 

20  underpayment  with  the  next  report  the  company  files. 

21  A quarterly  report  covers  a calendar  quarter  and  is  due  by  the 

22  last  day  of  the  month  that  follows  the  quarter  covered  by  the 

23  report.  A company  shall  submit  a report  on  a form  provided  by 

24  the  Secretary.  The  report  shall  state  the  company's  gross 

25  receipts  for  the  reporting  period  from  providing  local 

26  telecommunications  service  and  from  providing  local 

27  telecommunications  service  within  each  reunicipali-t-y  city  served. 

28  If  a company's  report  does  not  state  the  company's  taxable  gross 

29  receipts  derived  within  a city,  the  Secretary  must  determine  a 

30  practical  method  of  allocating  part  of  the  company's  taxable 

31  gross  receipts  to  the  city.  A company  shall  report  its  gross 

32  receipts  on  an  accrual  basis. 

33  (c)  Distribution.  — — the — pu-rpose — of — th4e — cubcoction^ — 

34  term — -distribution — amount" — means — three — and — nine — hundredths 

35  percen-t  ( 3 . 09%-) — of — the — taxable — gross — receipts — derived — during — a 

36  period — from — local — telecommunications — service — provided — within  -a 

37  munic-ipality . The Secretary shall distribute to  oach 

38  municipality — the  distribution — amount — for — that — municipality — 

39  the  preceding— ca-londa-r-quarter  less  an  amount  equal  to  ono-four^ 
4 0 of — the — excess — of — the — distribution — amount — for  that — municip«ilify 

41  for — the — period — April — i, 1994  , — to — March — Jf, 199-5-, — ovor — the 

42  distribution  amount  for  that  municipality  for  tho  poriod  Apri^ 

43  1990, — to — March — 34-, — 1991 , — as — sertif  iod — by — the — Socrotary 

44  Secretary — shall-distribute  the — revenuo  within 7 5 days — aftor— the 
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A*  o c roport  ooQs  noti 

the — Secretarv — cha  1 1 riQ<-Qr-m : a 

" WAUiiAH  q 

iMUit  y-f 

nart — — the  cnmnamr'r a..  aw.i  ^ ... — — ..u.. 

— Ac  used — ie — thic  ^ 

urban — service — district  defined 

consol-idated  'rv><a 

district — s-hall — be — distributed — % 

rC — the — governing 

board — of — the 

9 

10 

11 


consolidated — citycounty . 


Part  of  the  tax  imposed  by  this 


section  is  distributed  to  cities  under  G.S.  105-116.1 
(d)  No  Local  Tax.  — Counties  and  cities  may  not 


impose  a 

12  license,  franchise,  or  privilege  tax  on  a company  taxed  under 

13  this  section  or  under  G.S.  105-164 .4 (a) (4c) . 

14  (e)  Definitions.  — For  purposes  of  this  section: 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 


(1)  "Local  telecommunications  service"  means 

telecommunications  service  provided  wholly  within  a 
LATA  entitling  the  user  to  access  to  a local 
telephone  exchange  for  the  privilege  of  telephonic 
quality  communication  with  substantially  all 
persons  in  the  local  telephone  exchange.  Provided, 
however,  local  telecommunications  service  does  not 
include  intraLATA  or  interLATA  toll 

telecommunications  service,  or  private 

telecommunications  service. 

(2)  "LATA"  is  a Local  Access  and  Transport  Area 

representing  a geographical  area  comprising  one  or 
more  telephone  exchange  areas. 

(3)  "InterLATA  telecommunications"  is 

telecommunications  service  provided  between  two  or 
more  LATAs . 

(4)  "Toll  telecommunications  service"  means: 

a.  A telephonic  quality  communication  for  which: 

1.  There  is  a toll  charge  that  varies  in 

amount  with  the  distance  and  elapsed 
transmission  time  of  each  individual 

communication;  and 

2.  The  charge  is  paid  within  the  United 
States . 

b.  A service  that  entitles  the  subscriber,  upon 
payment  of  a periodic  charge  (determined  as  a 
flat  amount  or  upon  the  basis  of  total  elapsed 
transmission  time),  to  the  privilege  of  an 
unlimited  number  of  telephonic  communications 
to  or  from  all  or  a substantial  portion  of  the 
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persons  having  telephone  or  radiotelephone 
stations  in  a specified  area  that  is  outside 
the  local  telephone  exchange. 

(5)  "Private  teleconununications  service"  means  a 
5grvice  furnished  to  a subscriber  that  entitles  the 
subscriber  to  exclusive  or  priority  use  of  a 
communications  channel  or  group  of  channels. 

(6)  "Telecommunications  access  charges"  means  charges 
paid  to  a provider  of  local  telecommunications 
ggj"vice  for  access  to  an  interconnection  with  the 
local  telephone  exchange." 

Sec.  4.  If  the  hold-back  amount  of  a city  is  adjusted 

G.S.  105-116 . 1 (c) , as  enacted  by  this  act,  the  Secretary 

14  must  distribute  two  times  the  amount  of  the  adjustment  to  the 

15  city  by  July  15,  1997.  This  distribution  is  made  to  restore  to 

16  the  affected  cities  the  amount  by  which  their  hold-back  would 

17  have  been  reduced  if  the  adjustment  had  been  in  effect  since  the 

18  1995-96  fiscal  year.  The  amount  needed  to  make  the  distribution 

19  required  by  this  section  shall  be  drawn  from  the  amount  of  gross 

20  receipts  taxes  imposed  by  G.S.  105-116  and  otherwise  retained  by 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13  under 


21  the  State. 

22  Sec.  5.  This  act  is  effective  when  it  becomes  law. 
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Explanation  of  Legislative  Proposal  12  (97-LJ-002) 
Adjust  City  Receipts  Tax  Share 


This  bill  increases  the  amount  of  State  franchise  tax  that  is  distributed  to  certain 
cities.  The  cities  whose  distribution  is  increased  are  those  that  received  less  from  the 
distribution  in  1995-96  than  they  did  from  the  distribution  in  1990-91  and  whose 
decline  in  the  amount  received  is  attributable  to  the  deduction  made  from  the  amount  to 
be  distributed  for  growth  that  occurred  from  1990-91  through  1994-95.  The  bill  is 
effective  upon  ratification  and  applies  to  distributions  made  for  fiscal  year  1995-96  and 
subsequent  years. 

The  specific  cities  affected  and  the  counties  in  which  these  cities  are  located  are  as 


The  State  distributes  pan  of  the  State  franchise  tax  imposed  on  utilities  to  the 
cities.  The  firanchise  taxes  that  are  distributed  are  the  taxes  on  electricity,  piped  natural 
gas,  and  telephone  service.  The  State  imposes  a franchise  tax  on  these  utilities  at  the 
rate  of  3.22%.  The  State  distributes  to  cities  the  amount  of  tax  collected  from  service 
provided  inside  the  cities  that  equals  a tax  of  3.09%.  Thus,  the  cities  receive  the 
majority  of  these  taxes. 

The  amount  to  be  distributed  to  a city  is  reduced  by  that  city’s  "hold-back" 
amount.  The  "hold-back"  amount  is  the  amount  by  which  the  city’s  distribution  of 
these  franchise  taxes  increased  from  fiscal  year  1990-91  to  fiscal  year  1994-95.  During 
this  period,  the  total  amount  distributed  was  frozen  but  the  relative  share  of  each  dty 
changed.  When  the  freeze  was  lifted  in  1995-%,  a requirement  was  imposed  to 
calculate  and  deduct  a "hold-back"  amount. 


follows: 


CITY 


COUNTY 

Rutherford 

Yadkin 

Swain 

Rowan 

Davidson 

Cleveland 

Rockingham 

Madison 

Cabarrus 

Cleveland 

Rutherford 

Randolph 

Union 

Polk 


Alexander  Mills 

BoonvUle 

Bryson  City 

Qeveland 

E>enton 

Grover 

Madison 

Marshall 

Mount  Pleasant 

Polkville 

Spindale 

Staley 

Stallings 

Tryon 
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The  "hold-back"  amount  reduced  the  amount  to  be  distributed  to  some  cities 
below  the  amount  that  was  distributed  in  1990-91.  This  occurred  when  growth 
occurred  in  the  city  between  1990-91  and  1994-95  and,  for  whatever  reason,  was  no 
longer  present  in  1995-96.  If  a city’s  share  is  reduced  below  its  1990-91  level  because 
of  the  hold-back,  this  bill  will  increase  its  share  to  the  amount  received  in  1990-91. 
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NORTH  CAROLINA  GENERAL  ASSEMBLY 
LEGISLATIVE  FISCAL  NOTE 


bill  NUMBER:  PROPOSAL  #12 

SHORT  TITLE:  ADJUST  CITY  RECEIPTS  TAX  SHARE 
SPONSOR (S) : 

FISCAL  IMPACT:  Expenditures:  Increase  ( ) Decrease  ( ) 

Revenues : Increase  (X)  Decrease  (X) 

No  Impact  ( ) 

No  Estimate  Available  ( ) 

FUNDS  AFFECTED:  General  Fund  (X)  Highway  Fund  ( ) Local  Fund  (X) 

Other  Fund  ( ) 

BILL  SUMMARY:  Prior  to  the  1989-90  fiscal  year,  the  portion  of  the  State 

Franchise  tax  on  the  gross  receipts  of  utilities  that  was  shared  with 
municipalities  was  earmarked  from  taxes  collected.  In  June,  1990 
legislation  was  enacted  to  fund  the  State  aid  through  an  appropriation. 
During  the  1991  budget  crisis  the  General  Assembly  froze  the  statewide 
distribution  for  all  future  years  at  the  1990-91  level.  Under  this  system, 
lach  city  received  a share  of  the  statewide  frozen  amount  based  on  utility 
:axes  collected  in  the  city,  relative  to  the  statewide  total.  The  1993 
General  Assembly  enacted  legislation,  effective  beginning  with  the  1995-96 
fiscal  year,  that  changed  the  funding  system  back  to  an  earmarking  of  the 
State  tax,  less  a holdback  equal  to  the  growth  in  actual  collections  for 
|»ach  city  between  1990-91  and  1994-95.  (The  intent  was  to  allow  the  State 
:o  keep  the  growth  in  collections  during  the  freeze  period  as  part  of  the 
.ocal  government  contribution  to  the  1991  budget  crisis) . 


The  first— year  implementation  of  the  change  has  identified  an  issue  that 
iffects  a handful  of  cities.  The  problem  occurs  in  situations  is  which  the 
itility  gross  receipts  in  a city  increased  between  1990-91  and  1994-95  as  a 
result  of  the  location  or  expansion  of  a largo  taxpayer  (i.e.,  manufacturer) 


rho  was  not  part  of  the  1995-96  tax  base  (or  at  a much  lower  level)  . In 
Jiis  situation  the  city  not  only  loses  current  revenues  but  is  penalized  by 
I holdback  that  includes  the  prior  growth  of  a taxpayer  who  no  longer  is 
>art  of  the  city  (or  at  a much  lower  level)  . 

?ho  proposal  corrects  this  inequity  by  reducing  the  holdback  for  any  city 
rhoso  1995-96  distribution  is  at  least  5%  lower  than  the  1990-91 
listribution,  if  the  application  of  the  holdback  moves  the  city  into  t e 
negative  growth  status.  The  holdback  reduction  is  the  amount  necessary  to 
mLre  that  the  city  is  held  harmless  at  the  1990-91  amount.  Any  adjustment 
holdb.de  portion  of  the  1995-96  di.fribution  will  b,  c.rr.ed  forw.rd 
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to  all  future  years . 
distribution  is  lower 
the  holdback. 


This  adjustment  does  not  affect  cities  -hose  1995-96 
1990-91  for  reasons  other  than  the  application  < 


An  example  of  the  adjustment  for  a hypothetical  city  is  shown  on  the 
attachment . 


EFFECTIVE  DATE:  Upon  ratification. 


PRINCIPAL  DEPARTMENT  (S) /PROGRAM (S)  AFFECTED:  The  “ 

administered  by  the  Department  of  Revenue.  It  xs  not  antxcxpated  that  the 
legislation  will  affect  the  Department's  budget  requxrem 


FISCAL  IMPACT 


FY97 

REVENUES /RECE IPTS 

State:  -264,000 

Cities*:  +264,000 


FY98 


-132,000 

+132,000 


FY99 


-132,000 

+132,000 


FYOO 

-132,000 

+132,000 


FYOl 

-132,000 

+132,000 


♦Total  for  the  few  cities  impacted. 

DATA,  ASSUMPTIONS,  METHODOLOGY:  The  cost  estimate  is  based  on  an  FRD 
computer  simulation  of  the  proposed  system  using  actual  data  furnished  by 
the  Department  of  Revenue  for  the  1990-91  through  1995-96  fiscal  year  for 
all  cities  receiving  a distribution. 


TECHNICAL  CONSIDERATIONS: 


FISCAL  RESEARCH  DIVISION 
733-4910 

PREPARED  BY : Dave  Crotts 
APPROVED  BY: 

DATE:  December  27  , 1996 

[FRD#003] 
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EXAMPLE:  A MAJOR  MANUFACTURING  PLANT  BEGINS  OPERATION  IN  CITY  A 
IN  1992-93  AND  CEASES  OPERATIONS  IN  1995-96. 
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*S10  25  in  Ubiity  Tax  Collected  less  $5  70  in  holdback 
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Legislative  Proposal  13 
97-LJ-009( 1. 1) (Z) 

(THIS  IS  A DRAFT  AND  IS  NOT  READY  FOR  INTRODUCTION) 


Short  Title;  Simplify  and  Reduce  Inheritance  Tax.  (Public) 


Sponsors:  Representives  Cansler,  Blue,  Capps,  Church,  Neely, 

Robinson,  and  Shubert. 


Referred  to; 


1 A BILL  TO  BE  ENTITLED 

2 AN  ACT  TO  SIMPLIFY  AND  REDUCE  INHERITANCE  TAXES. 

3 The  General  Assembly  of  North  Carolina  enacts: 

4 Section  1.  Article  1 of  Chapter  105  of  the  General 

5 Statutes  is  eunended  by  adding  a new  section  to  read: 


6 ”S  105-6.1.  Phaseout  of  inheritance  tax. 


7 

When 

this 

Article 

imposes  an  inheritance  tax  on  property 

8 

transferred 

hv  a decedent  but  no  state  death  tax  credit  is 

9 

allowed 

under  section  : 

2011  of  the  Code  against  federal  estate  tax 

10 

due  on 

the 

transfer 

of  the  decedent's  estate,  the  amount  of 

11 

inheritance 

tax  is  reduced  by  the  appropriate  percentage  in  the 

12 

nhaspont  table  set  out  below.  When  this  Article  imposes  an 

13 

inheritance 

tax  on  oropertv  transferred  by  a decedent  and  a state 

14 

death  tax  credit  is 

allowed  under  section  2011  of  the  Code 

15 

against 

federal  estate 

tax  due  on  the  transfer  of  the  decedent's 

16 

estate. 

the 

amount  of 

inheritance  tax  that  exceeds  the  maximum 

17 

credit 

for 

•state  death  taxes  is  reduced  by  the  appropriate 

18 

oercentaoe  in  the  following  phaseout  table; 

19 

Calendar 

Year  of 

20 

Decedent' 

s Death  Percentage  Reduction 

21 

1998 

20% 

22 

1999 

40% 

97-LJ-009 
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2000 
2001 
2002  and  after 


60% 

80% 

100%. " 


8 

9 

10 


Sec.  2.  Effective  January  1,  2002,  Article  1 of  Chapter 

105  of  the  General  Statutes  is  repealed.  ^ ^ me  ^ ..u 

u Sec.  3.  Effective  January  1,  2002,  Chapter  105  of  the 

7 General  Statutes  is  amended  by  adding  a new  Article  to  read: 

"ARTICLE  lA. 

"Estate  Taxes. 

"S  105-32.1.  Definitions. 


12 

ill 
( 2 ) 

Code.  — Defined  in  G.S.  105-228.90. 

13 

ppr«?onal  representative.  --  The  person  appointed  by 

14 

t-hP  rlerk  of  superior  court  under  Chapter  28A  of 

15 

the  General  Statutes  to  administer  the  estate  of  a 

16 

dpcedent  or.  if  no  one  is  appointed  under  that 

17 

Chapter,  the  person  required  to  file  a federal 

18 

estate  tax  return  for  the  estate  of  the  decedent. 

Hi 

”«  105-32.2. 

Secretary. 

— Defined 

in  G.S.  105-228.90. 

Estate  tax 

imposed  in 

amount  equal  to  federal 

state 

death  tax  credit. 

^a^  Tax.  — An  estate  tax  is 

imposed  on  the  estate 

of  a 

decedent  when 

a federal 

estate  tax 

is  imposed  on  the  estate 

under 

section  2001 

of  the  Code 

and  any  of 

the  following  apply: 

• 

25 

ill 

ill 

The 

decedent  was  a resident  of  this  State 

at  death. 

26 

The 

decedent  was  not  a resident  of  this 

State  at 

27 

death  and  owned  any  of  the  following: 

28 

a. 

Real  property  or  tanqible  personal 

property 

29 

30 

that  is  located  in  this  State. 

Intangible  personal  property  that  has  a tax 

31  situs  in  this  State. 

32  (b)  Amount.  — The  amount  of  the  estate  tax  imposed  by  this 

33  section  is  the  maximum  credit  for  state  death  taxes  allowed  under 

34  section  2011  of  the  Code.  If  any  property  in  the  estate  is 

35  located  in  a state  other  than  North  Carolina,  the  amount  of  tax 

36  payable  is  the  North  Carolina  percentage  of  the  credit. 

37  If  the  decedent  was  a resident  of  this  State  at  death,  the 

38  North  Carolina  percentage  is  the  net  value  of  the  estate  that 

39  does  not  have  a tax  situs  in  another  state,  divided  by  the  net 

40  value  of  all  property  in  the  estate.  If  the  decedent  was  not  a 

41  resident  of  this  State  at  death,  the  North  Carolina  percentage  is 

42  the  net  value  of  real  property  that  is  located  in  North  Carolina 

43  plus  the  net  value  of  any  personal  property  that  has  a tax  situs 

44  in  North  Carolina,  divided  by  the  net  value  of  all  property  in 
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1 the  estate,  unless  the  decedent's  state  of  residence  uses  a 

2 different  formula  to  determine  that  state's  percentage.  In  that 

3 circumstance/  the  North  Carolina  percentage  is  the  amount 

4 determined  by  the  formula  used  by  the  decedent's  state  of 

5 residence . 

6 The  net  value  of  property  that  is  located  in  or  has  a tax  situs 

7 in  this  State  is  its  gross  value  reduced  by  any  debt  secured  by 

8 that  property.  The  net  value  of  all  the  property  in  the  estate 

9 is  its  gross  value  reduced  by  any  debts  and  deductions  of  the 

10  estate. 

11  ”S  105-32.3.  Liability  for  estate  tax. 

12  (a)  Primary.  — The  tax  imposed  by  this  Article  is  payable 

13  from  the  assets  of  the  estate.  A person  who  receives  property 

14  from  an  estate  is  liable  for  the  amount  of  estate  tax 

15  attributable  to  that  property. 

16  (b)  Personal  Representative.  — The  personal  representative  of 

17  an  estate  is  liable  for  an  estate  tax  that  is  not  paid  within  two 

18  years  after  it  was  due.  This  liability  is  limited  to  the  value 

19  of  the  assets  of  the  estate  that  were  under  the  control  of  the 

20  personal  representative.  The  amount  for  which  the  personal 

21  representative  is  liable  may  be  recovered  from  the  personal 

22  representative  or  from  the  surety  on  any  bond  filed  by  the 

the 


23  personal  representative  under  Article  8 of  Chapter  28A  of 

24  General  Statutes . 

25  (c)  Clerk  of  Court.  — A clerk  of  court  who  allows  a personal 

26  representative  to  make  a final  settlement  of  an  estate  without 

27  presenting  one  of  the  following  is  liable  on  the  clerk's  bond  for 

28  any  estate  tax  due: 

29  ( 1 ) An  affirmation  by  the  personal  representative 

30  certifying  that  no  tax  is  due  on  the  estate  because 

31  this  Article  does  not  reguire  an  estate  tax  return 

32  to  be  filed  for  that  estate. 

33  (2)  A certificate  issued  by  the  Secretary  stating  that 

34  the  tax  liability  of  the  estate  has  been  satisfied. 

35  "S  105-32.4.  Payment  of  estate  tax. 

36  (a)  Due  Date.  — The  estate  tax  imposed  by  this  Article  is  due 

37  when  an  estate  tax  return  is  due.  An  estate  tax  return is due — on 

38  the  date  a federal  estate  tax  return  is  due. 

39  (b)  Filing  Return.  — An  estate  tax  return  must  be  filed  under 

40  this  Article  if  a federal  estate  tax  return  is  required.  The 

41  return  must  be  filed  by  the  personal  representative  of  the  estate 

42  on  a form  provided  by  the  Secretary. 

4 3 (c) Extension.  — An  extension  of  time  to  file  a federal 

44  estate  ]^0^mi*n^^x^^^_an^^au^omat^c^^^^e3ct^ens^x^n^^o^f^^JLhe^_tjLme^^to_^^xle 
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1 an  estate  tax  return  under  this  Article,. The  Secretary  may , — ^ 

2 accordance  with  G.S.  105-263,  extend  the  time  for  paying  the 

3 estate  tax  imposed  by  this  Article  or  for  filing  an  estate  tax 

4 return. 

5 (d)  Interest  and  Penalties.  — The  penalties — in  G . S . — 105-236 

6 apply  to  the  failure  to  file  an  estate  tax  return  or  to_£ay  an 

7 estate  tax  when  due.  Interest  at  the  rate  set  in  G.S.  105-241.1 

8 accrues  on  estate  taxes  paid  after  the  date  they  are  due^ 

9 (e)  Obtaining  Amount  Due.  — The  personal representative  of 

10  an  estate  may  sell  assets  in  the  estate  to  obtain money — to — pay 

11  the  tax  imposed  by  this  Article. 

12  “S  105-32.5.  Making  installment  payments  of  tax  due  when  federal 

13  estate  taoc  is  payable  in  installments . 

14  A personal  representative  who  elects  under  section  6166  of the 

15  Code  to  make  installment  payments  of  federal  estate  tax  may  elect 

16  to  make  installment  payments  of  the  tax  imposed  by  this  Article. 

17  An  election  under  this  section  extends  the  time  for  payment  of 

18  the  tax  due  in  accordance  with  the  extension  elected  under 

19  section  6166  of  the  Code.  Payments  of  tax  are  due  under  this 

20  section  at  the  same  time  and  in  the  same  proportion  to  the  total 

21  amount  of  tax  due  as  payments  of  federal  estate  tax  under  section 

22  6166  of  the  Code.  Acceleration  of  payments  under  section  6166  of 

23  the  Code  accelerates  the  payments  due  under  this  section. 


24 

"5  105-32.6. 

Estate  tax  is  a lien  on  real  property  in  the 

25 

estate. 

26 

The  tax  imposed  by  this  Article  on  an  estate  is  a lien  on  the 

27 

real  property 

in  the  estate  and  on  the  proceeds  of  the  sale  of 

28 

the  real  property  in  the  estate.  The  lien  is  extinguished  when 

29 

one  of  the  following  occurs; 

30 

ILL 

The  personal  representative  certifies  to  the  clerk 

31 

of  court  that  no  tax  is  due  on  the  estate  because 

32 

this  Article  does  not  reguire  an  estate  tax  return 

33 

to  be  filed  for  that  estate. 

34 

ill 

The  Secretary  issues  a certificate  stating  that  the 

35 

tax  liability  of  the  estate  has  been  satisfied. 

36 

ill 

For  specific  real  property,  when  the  Secretary 

37 

issues  a tax  waiver  for  that  property. 

38 

lil 

Ten  years  have  elapsed  since  the  date  of  the 

39 

decedent's  death. 

40 

"S  105-32.7. 

Generation-skipping  transfer  tax. 

41 

(a)  Tax.  -• 

- A tax  is  imposed  on  a generation-skipping  transfer 

42  that  is  subject  to  the  tax  imposed  by  Chapter  13  of  Subtitle  B of 

43  the  Code  when  any  of  the  following  apply; 
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1 

ill 

The  original  transferor  is  a resident  of  this  State 

2 

at  the  date  of  the  oriqinal  transfer. 

3 

111 

The  oriqinal  transferor  is  not  a resident  of  this 

4 

State  at  the  date  of  the  oriqinal  transfer  and 

the 

5 

transfer  includes  any  of  the  followinq: 

6 

a.  Real  or  tanqible  personal  property  that 

is 

7 

8 

located  in  this  State. 

b.  Intangible  personal  property  that  has  a 

tax 

9 

10 

( b ) Amount . 

situs  in  this  State. 

— The  amount  of  the  tax  imposed  by  this  section 

L is 

11  the  maximum  credit  for  state  generation-skipping  transfer  taxes 

12  allowed  under  section  2604  of  the  Code.  If  property  in  the 

13  transfer  is  located  in  a state  other  than  North  Carolina,  the 

14  amount  of  tax  payable  is  the  North  Carolina  percentage  of  the 

15  credit. 

16  If  the  original  transferor  was  a resident  of  this  State  at  the 

17  date  of  the  original  transfer,  the  North  Carolina  percentage  is 

18  the  net  value  of  the  property  transferred  that  does  not  have  a 

19  tax  situs  in  another  state,  divided  by  the  net  value  of  all 

20  property  transferred.  If  the  original  transferor  was  not  a 

21  resident  of  this  State  at  the  date  of  the  original  transfer,  the 

22  North  Carolina  percentage  is  the  net  value  of  real  property  that 

23  is  located  in  North  Carolina  plus  the  net  value  of  any  personal 

24  property  that  has  a tax  situs  in  North  Carolina,  divided  by  the 

25  net  value  of  all  property  transferred,  unless  the  original 

26  transferor's  state  of  residence  uses  a different  formula  to 

27  determine  that  state's  percentage. In  that  circumstance,  the 

28  North  Carolina  percentage  is  the  amount  determined  by  the  formula 

29  used  by  the  original  transferor's  state  of  residence. 

30  The  net  value  of  property  that  is  located  in  or  has  a tax  situs 

31  in  this  State  is  its  gross  value  reduced  by  any  debt  secured  by 

32  that  property.  The  net  value  of  all  the  property in a transfer 

33  is  its  gross  value  reduced  by  any  debts  secured  by  the property . 

34  (c)  Payment.  — The  tax  imposed  by  this  section  is  due  when  a 

35  return  is  due.  A return  is  due  the  same  date  as  the feder^ 

36  return  for  payment  of  the  federal  generation-skipping — trans f er 

37  tax.  The  tax  is  payable  by  the  person  who — ij — liable — for — 

38  federal  generation-skipping  transfer  tax. 

39  "s  105—32^8^ Federal  determination  that  changes  the  amount  of 

40  tax  payable  to  the  State. 

41  If  the  federal  finvpmment  corrects  or  otherwise  detemines — 1|^ 

42  amount  of  the  maximum  state  death  tax  credit  allowed  an  estate 

43  under  section  6166  of  the  Code,  the  personal  representative  must, 

44  within  two  after  being  notified  of  the  correction  or  fin^ 
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determination  bv  the  federal  government 

file  an  estate  tax 

return  with  the  Secretary  reflecting  the correct — anioxmc — of — 

oavable  under  this  Article.  If  the  federal — government — corrects 

or  otherwise  determines  the  amount  of 

the  maximum  state 

aeneration-skiooino  transfer  tax  credit  allowed — under — section 

2604  of  the  Code,  the  oerson  who  made  the 

transfer  must,  within 

t-wn  vf»ars  after  being  notified  of  the 

correction  or  final 

determination  bv  the  federal  government,  file a — tax — return  with 

the  Secretary  reflecting  the  correct  amount 

of  tax  payable  under 

this  Article. 

The  Secretary  must  assess  and  collect  any 

additional  tax  due  as 

orovided  in  Article  9 of  this  Chapter 

and  must  refund  any 

overnavment  of  tax  as  provided  in  Article 

J of  this  Chapter.  A 

oerson  who  fails  to  reoort  a federal  correction  or  determination 

in  accordance  with  this  section  is  subject 

: to  the  penalties  in 

G.S.  105-236  and  forfeits  the  right  to  any 

refund  due  by  reason 

17  of  the  determination." 

18  Sec.  4.  This  act  does  not  affect  the  rights  or 

19  liabilities  of  the  State,  a taxpayer,  or  another  person  arising 

20  under  a statute  amended  or  repealed  by  this  act  before  the 

21  effective  date  of  its  amendment  or  repeal;  nor  does  it  affect  the 

22  right  to  any  refund  or  credit  of  a tax  that  was  available  under 

23  the  amended  or  repealed  statute  before  the  effective  date  of  its 

24  amendment  or  repeal. 

25  Sec.  5.  Section  1 of  this  act  becomes  effective  January 

26  1,  1998,  and  applies  to  the  estates  of  decedents  dying  on  or 

27  after  that  date.  Sections  2 and  3 of  this  act  become  effective 

28  January  1,  2002,  and  apply  to  the  estates  of  decedents  dying  on 

29  or  after  that  date.  The  remainder  of  this  act  is  effective  upon 

30  ratification. 
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Explanation  of  Legislative  Proposal  13  (97-U-009) 

Simplify  and  Reduce  Inheritance  Tax 

This  bill  phases  out  the  State  inheritance  tax  over  five  years  and  retains  a State 
estate  tax  that  is  equivalent  to  the  federal  state  death  tax  credit  allowed  on  a federal 
estate  tax  return.  This  type  of  State  estate  tax  is  known  as  a "pick-up"  tax  because  it 
picks  up  for  the  State  the  amount  of  federal  estate  tax  that  would  otherwise  be  paid  to 
the  federal  government.  The  phase  out  begins  in  calendar  year  1998  and  is  complete  in 
calendar  year  2002.  The  phase  out  reduces  the  amount  of  inheritance  tax  payable  by 
20%  each  year. 

North  Carolina  imposes  an  inheritance  tax  on  property  transferred  by  a decedent. 
The  amount  of  tax  payable  depends  on  the  relationship  of  the  person  transferring  the 
property  (the  decedent)  to  the  person  receiving  the  property  (the  beneficiary).  This  is 
in  contrast  to  federal  law,  which  has  a single  rate  schedule  for  estates. 

State  law  classifies  beneficiaries  into  three  classes.  Class  A,  Class  B,  and  Class  C, 
and  sets  different  inheritance  tax  rates  for  each  class.  A Class  A beneficiary  is  a lineal 
ancestor,  a lineal  descendant,  an  adopted  child,  a step-child,  or  a son-in-law  or 
daughter-in-law  whose  spouse  is  not  entitled  to  any  of  the  decedent’s  property.  A 
Class  B beneficiary  is  a sibling,  a descendant  of  a sibling,  or  an  aunt  or  uncle  by  blood. 
A Class  C beneficiary  is  anyone  who  is  not  a Class  A or  Class  B beneficiary. 

Class  A beneficiaries  have  the  lowest  inheritance  tax  rates  and  a $600,000 
inheritance  tax  exemption.  Class  B beneficiaries  have  higher  rates  and  no  exemption. 
Class  C beneficiaries  have  the  highest  rates  and  no  exemption.  Thus,  North  Carolina’s 
rate  structure  favors  transfers  to  children  and  parents  by  giving  those  transfers  the 
lowest  rates  plus  an  exemption  and  prefers  transfers  to  other  close  family  members  over 
transfers  to  more  distant  relatives  or  to  persons  who  are  not  related. 

Federal  estate  tax  allows  a $600,000  exemption  against  the  total  estate.  The 
State’s  Class  A exemption  mirrors  this  for  State  inheritance  tax. 

The  bill  reduces  the  State  inheritance  tax  liability  by  20%  a year  until  the  tax  is 
phased  out  completely.  This  liability  is  not  reduced  below  the  amount  of  the  federal 
estate  death  tax  credit,  however.  Therefore,  the  amount  of  tax  paid  by  a person  who  is 
subject  to  State  inheritance  tax  but  not  the  federal  estate  tax  will  be  reduced  by  20%  in 
calendar  year  1998  and  then  successively  higher  percentages.  The  amount  paid  by  a 
person  who  owes  federal  estate  tax  and  North  Carolina  inheritance  tax  will  be  reduced 
by  20%  of  the  difference  between  the  amount  of  inheritance  tax  owed  and  the  amount 
of  the  federal  state  death  tax  credit.  Class  B and  Class  C beneficiaries  are  the  groups 
likely  to  owe  inheritance  tax  but  not  federal  estate  tax  because  they  have  no  State 
exemption  comparable  to  the  federal. 
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LEGISLATIVE  FISCAL  NOTE 


BILL  NUMBER: 
SHORT  TITLE: 
SPONSOR (S) : 


Proposal  13 

Simplify  and  Reduce  Inheritance  Tax 
1997  Revenue  Laws  Study  Committee 


FISCAL  IMPACT: 


Expend! turas : 
Ravanuas : 


Increase  ( ) 
Incraaaa  ( ) 


Decrease  ( ) 
Decrease  (X) 


FUND  AFFECTED:  General  Fund  (X)  Highway  Fund 
Other  Funds  ( ) 


Local  Govt.  ( ) 


BILL  SUMMARY:  The  proposed  act  repeals  the  State  inheritance  tax  over  a 

five  year  period  and  makes  clarifying  changes  governing  the  imposition  o an 
estate  tax. 


If  the  federal  state  death  tax  credit  is  greater  than  the  State  inheritance 
tax  then  the  difference  between  the  two  is  the  State  Estate  Tax.  The  State 
Estate  Tax  is  added  to  the  inheritance  tax  to  determine  the  North  Carolina 
total  tax  due.  (A  beneficiary  would  pay  to  the  State  an  inheritance  tax  and 
an  estate  tax  if  the  inheritance  tax  were  less  than  the  federal  state  death 
tax  credit.)  Federal  law  requires  that  an  amount  equal  to  the  state  death 
tax  credit  be  paid,  if  not  to  the  State  then  to  the  federal  government.  When 
the  federal  state  death  tax  credit  is  less  than  the  State  inheritance  tax 
then  the  net  tax  owed  the  State  is  the  inheritance  tax.  The  proposed  act 
eliminates  an  inheritance  tax  over  a five  year  period. 


The  federal  government  allows  a tax  credit  of  S192,000  which  is  equal  to  an 
exemption  of  $600,000.  North  Carolina  allows  a tax  credit  of  $33,150  which 
is  equal  to  a $600,000  exemption  for  one  Class  A beneficiary.  Under  current 
law.  Class  B and  C beneficiaries  are  not  allowed  any  credit. 


EFFECTIVE  DATE:  The  inheritance  tax  is  repealed  effective  1,  2002. 

PRINCIPAL  DEPARTMENT (S) /PROGRAM (S)  AFFECTED: 

Office  of  Examinations  of  the  NC.  Department  of  Revenue 


ESTIMATE 
FISCAL  IMPACT 

Preliminary  Revenue  Impact:  12/19/96 


GENERAL  FUND 

FY 

97-98 

FY 

98-99 

FY 

99-00 

FY 

00-01 

FY 

01-02 

REVENUES: 

Inheritance 

$ (22.76) 

(48.16) 

(76.44) 

(94.36) 

(142.6) 

ASSUMPTIONS  AND  METHODOLOGY: 

The  estimated  revenue  loss  for  fiscal  year  1997-98  is  20%  of  $107.6  the 
expected  revenue  from  the  inheritance  tax  collections  in  FY  1997-98. 
Collections  for  FY  95-96,  equaled  $112.9  million  and  the  estate  tax  pick-up 
is  approximately  10%  of  total  tax  collections.  The  base  data  $107.5 
million,  is  the  product  of  $112.9  million  reduced  by  $11.29  and  increased 
by  the  expected  growth  in  state  personal  income  (5.8%).  The  impact 
associated  with  each  fiscal  year  after  FY  1997-98,  is  the  expected  revenue 
from  the  inheritance  tax  reduced  by  the  appropriate  calendar  year 
percentages  outlined  in  the  proposed  act. 
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The  actual  revenue  loss  is  very  volatile  and  depends  on  the  following 
unlcnowns : 

1.  Increases  in  the  federal  equivalent  exemption 

2.  The  number  of  taxpayers  in  the  state  dying 
a.  The  size  of  these  estates 

SOURCES  OF  DATA: 

Department  of  Revenue 

Federal  and  State  Inheritance  Tax  Returns 
0RI,  Forecast  of  State  Personal  Income 

technical  CONSIDERATIONS: 

The  expected  loss  from  increasing  the  Class  A exemption  from  $500,000  to 
$600,000  has  not  been  factored  in  as  an  attempt  to  reduce  the  margin  of 
error  in  the  impact  of  this  proposal.  The  change  is  effective  for  estates 
of  decedents  dying  on  or  after  January  1,  1997,  The  loss  associated  with 
the  1996  tax  law  change  was  approximately  $1.5  million  for  FY  1997-98,  $1.6 
million  for  FY  1998-99,  $2.0  million  for  1999-00,  $2.1  million  for  FY  2000- 
01,  and  $2.2  million  for  FY  2001-02. 

FISCAL  RESEARCH  DIVISION 
PREPARED  BY:  H.  Warren  Plonk 
DATE:  January  8,  1997 
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GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 
SESSION  1997 


B 


D 


Legislative  Proposal  14 
97-RBZ-022( 1. 1) 


Short  Title;  Accounting  for  911  Surcharges.  (Public) 


Sponsors;  Representives  Shubert,  Blue,  Cansler,  Capps,  Church, 
Neely,  and  Robinson. 


Referred  to; 


1 A BILL  TO  BE  ENTITLED 

2 AN  ACT  TO  REQUIRE  LOCAL  GOVERNMENTS  TO  ACCOUNT  FOR  911  SURCHARGES 

3 IN  THEIR  ANNUAL  FINANCIAL  STATEMENTS. 

4 The  General  Assembly  of  North  Carolina  enacts; 

5 Section  1.  G.S.  62A-7  reads  as  rewritten; 

6 "S  62A-7.  Emergency  Telephone  System  Fund. 

7 The  fiscal  officer  to  whom  911  charges  are  remitted  under  G.S. 

8 62A-6  shall  deposit  the  charges  in  a 6epa^a^t>e^ — restricted  fund. 

9 special  revenue  fund  pursuant  to  G.S.  159-26 (b) ( 2 ) . The  Fund 

10  shall  be  known  as  the  Emergency  Telephone  System  Fund.  The 

11  fiscal  officer  may  invest  money  in  the  Fund  in  the  same  manner 

12  that  other  money  of  the  local  government  may  be  invested.  The 

13  fiscal  officer  shall  deposit  any  income  earned  from  such  an 

14  investment  in  the  Emergency  Telephone  System  Fund.' 

15  Sec.  2.  This  act  becomes  effective  July  1,  1997. 
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Explanation  - Accounting  For  911  Surcharges 

Eight}’-three  counties  in  North  Carolina  impose  a telephone  surcharge  on 
their  residents  to  pay  for  a 911  Emergency  Telephone  Service.  The  General 
Assembly  authorized  local  governments  to  establish  telephone  surcharges  in  1989 
as  a way  to  pay  for  emergency  telephone  systems.  Although  the  statute  requires  a 
local  government  to  maintain  the  surcharge  revenues  in  a separate  account,  it  does 
not  require  that  the  information  be  included  in  the  annual  financial  statement.  To 
better  enable  public  examination  of  this  revenue,  this  proposal  specifies  that  the 
revenues  be  placed  in  a special  revenue  fund.  By  definition,  budget  activity  in  this 
t\'pe  of  fund  is  included  in  a local  government's  financial  statement. 

Upon  adoption  of  a local  ordinance,  a local  government  may  impose  a 
monthly  911  service  charge  on  each  telephone  subscriber.  The  911  charges  are 
collected  by  the  phone  company  and  remitted  to  the  local  government  within  10 
days  cifter  the  last  day  of  the  month.  The  phone  company  retains  1 % of  the  charges 
collected  to  compensate  it  for  its  administrative  expenses.  The  local  government 
deposits  these  chcu-ges  into  an  Emergency  Telephone  System  Fund.  The  money  in 
the  Fund  may  be  invested,  but  all  ecimings  remain  in  the  Fund.  The  money  in  the 
Fund  may  be  used  only  to  pay  for  the  lease,  purchase,  or  maintenance  of 
emergency  telephone  equipment  and  the  rates  associated  with  the  service 
supplier's  911  ser\'ice. 

The  911  surcharges  brought  counties  S19.3  million  in  fiscal  year  1994-95. 
When  legislative  fiscal  staff  excunined  the  financial  statements  of  the  83  counties 
that  impose  a 911  surcharge,  only  50  counties  reported  detailed  information  on  the 
expenditures,  revenues,  and  fund  balance  of  their  911  account.  These  financial 
statements  disclosed  an  average  fund  bcilance  of  $237,893.  The  data  is  available  for 
every  county  that  imposes  the  surcharge;  the  accountant  hired  by  the  county  only 
needs  to  be  instructed  to  include  it  in  the  financial  statement. 

Based  on  a 1994  survey  by  the  North  Carolina  chapter  of  the  National 
Emergency  Number  Association,  99  counties  in  the  State  have  a 911  system.  The 
lone  county  without  a system,  Greene  County,  plans  to  have  a system  in  place  by 
1997.  Approximately  half  of  the  counties  have  an  enhanced  911  system  that  directs 
calls  to  the  appropriate  public  safety  agencies  based  on  the  geographic  location  of 
the  caller  and  provides  automatic  number  identification  and  automatic  location  of 
the  caller. 
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Fiscal  Report 

Fiscal  Research  Division 

December  30,  1996 


Proposal  14:  Accounting  for  911  Surcharges 


Summarv’:  Requires  local  governments  to  account  for  911 
surcharges  in  their  annual  financial  statements. 


Effective  Date:  July  1,  1997 


Fiscal  Effect: 

NO  FISCAL  IMPACT 

The  1989  General  Assembly  allowed  local  governments  to 
establish  telephone  surcharges  to  pay  for  emergency 
telephone  systems.  Local  governments  were  required  to 
maintain  the  surcharge  revenues  in  a separate  account,  but 
were  not  required  to  have  information  on  this  account 
included  in  the  annual  financial  statement.  When  legislative 
fiscal  staff  examined  the  financial  statements  of  83 
counties  with  911  Emergency  Telephone  Service,  only  50 
counties  reported  detailed  information  on  the  expenditures, 
revenues  and  fund  balance  of  their  911  account.  Since  the 
data  is  available,  the  county  only  needs  to  instruct  the 
accountant  to  include  it  in  the  financial  statement. 
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Legislative  Proposal  15 
97-LJX-005( 1.4 ) (Z) 

(THIS  IS  A DRAFT  AND  IS  NOT  READY  FOR  INTRODUCTION) 


Short  Title:  Tax  At  Rack  Improvements.  (Public) 


Sponsors:  Senators  Kerr,  Cochrane,  Cooper,  Shaw,  and  Soles. 


Referred  to: 


1 A BILL  TO  BE  ENTITLED 

2 AN  ACT  TO  IMPROVE  THE  ADMINISTRATION  OF  THE  MOTOR  FUEL  TAX  LAWS. 

3 The  General  Assembly  of  North  Carolina  enacts: 

4 Section  1.  Part  1 of  Article  36C  of  Chapter  105  of  the 

5 General  Statutes  is  amended  by  adding  a new  section  to  read: 

6 ”s  105-449.62.  Nature  of  tax. 

7 This  Article  imposes  a tax  on  motor  fuel  to  provide  revenue  for 

8 the  State's  transportation  needs  and  for  the  other — purpos_^ 

9 listed  in  Part  7 of  this  Article.  The  tax  is  collected  from  the 

10  supplier  or  importer  of  the  fuel  because  this  method  is  the  most 

11  efficient  way  to  collect  the  tax.  The  tax  is  designed, — however 

12  to  be  paid  ultimately  bv  the  person  who  consumes  the  fuel.  The 

13  tax  becomes  a part  fo  the  cost  of  the  fuel  and  is  consequently^ 

14  paid  bv  those  who  subsequently  purchase  and  consume  the  fuel_^" 

15^ Section  2.  g7T.  105-449. 65(a)  (5) , as  repealed  by 

16  Section  3 of  Chapter  647  of  the  1995  Session  Laws  (Reg.  Sess. 

17  1996),  is  reenacted  and  G.S.  105-449.65,  with  the  reenactment, 

18  reads  as  rewritten: 

19  "S  105-449.65.  List  of  persons  who  must;;  have  a Ixcense. 

20  (a)  License.  — A person  may  not  engage  in  business  in  this 

21  State  as  any  of  the  following  unless  the  person  has  a license 

22  issued  by  the  Secretary  authorizing  the  person  to  engage  in  that 

23  business: 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 


(1) 

(2) 

(3) 

(4) 

(5) 


A refiner. 

A supplier. 

A terminal  operator. 

An  importer . 

An  exporter^ i-f the- 


Socretary iropoeec 


requiroment  by  rula-.-  exporter . 

(6)  A blender. 

( 7 ) A motor  fuel  transporter . 

(8)  A bulk-end  user  of  undyed  diesel  fuel. 

(9)  A retailer  of  undyed  diesel  fuel. 

(b)  Multiple  Activity.  — A person  who  is  engaged  in  more  than 

12  one  activity  for  which  a license  is  required  must  have  a separate 

13  license  for  each  activity,  unless  this  subsection  provides 

14  otherwise.  A person  who  is  licensed  as  a supplier  is  not  required 

15  to  obtain  a separate  license  for  any  other  activity  for  which  a 

16  license  is  required  and  is  considered  to  have  a license  as  a 

17  distributor.  A person  who  is  licensed  as  an  occasional  importer 

18  or  a tank  wagon  importer  is  not  required  to  obtain  a separate 

19  license  as  a distributor.  A person  who  is  licensed  as  a 

20  distributor  is  not  required  to  obtain  a separate  license  as  an 

21  importer  if  the  distributor  acquires  fuel  for  import  only  from  an 

22  elective  supplier  or  a permissive  supplier » supplier  and  is  not 

23  required  to  obtain  a separate  license  as  an  exporter.  A person 

24  who  is  licensed  as  a distributor  or  a blender  is  not  required  to 

25  obtain  a separate  license  as  a motor  fuel  transporter  if  the 

26  distributor  or  blender  does  not  transport  motor  fuel  for  others 

27  for  hire." 

28  Section  3.  G.S.  105-449.66  reads  as  rewritten: 

29  "S  105-449.66.  Types  of  importers;  restrictions  on  who  can  get  a 

30  license  as  an  importer. 

31  (a)  Types.  An  applicant  for  a license  as  an  importer  must 

32  indicate  the  type  of  importer  license  sought.  The  types  of 

33  importers  are  as  follows: 

( 1 ) Bonded  importer . — A bonded  importer  is  a person, 
other  than  a supplier,  who  imports,  by  transport 
truck  or  another  means  of  transfer  outside  the 
terminal  transfer  system,  motor  fuel  removed  from  a 
terminal  located  in  another  state  in  any  of  the 
following  circumstances: 

a.  The  state  from  which  the  fuel  is  imported  does 
not  require  the  seller  of  the  fuel  to  collect 
motor  fuel  tax  on  the  removal  either  at  that 
state's  rate  or  the  rate  of  the  destination 
state. 


34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 
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is  not  an  elective 


b.  The  supplier  of  the  fuel 
supplier. 

c.  The  supplier  of  the  fuel  is  not  a permissive 
supplier. 

(2)  Occasional  importer.  — An  occasional  importer  is 
any  of  the  following  that  imports  motor  fuel  by  any 
means  outside  the  terminal  transfer  system; 

a.  A distributor  that  imports  motor  fuel  on  an 
average  basis  of  no  more  than  once  a month 
during  a calendar  year. 

b.  A bulk-end  user — that — ie — net — a — distributor. 
user  that  acquires  motor  fuel  for  import  from 
a bulk  plant  and  is  not  required  to  be 
licensed  as  a bonded  importer. 

c.  A distributor  that  imports  motor  fuel  for  use 
in  a race  car. 

(3)  Tank  wagon  importer.  — A tank  wagon  importer  is  a 
person  who  imports,  only  by  means  of  a tank  wagon, 
motor  fuel  that  is  removed  from  a terminal  or  a 
bulk  plant  located  in  another  state." 

(b)  Restrictions.  — A person  may  not  be  licensed  as  more  than 

22  one  type  of  importer.  A person  who  is  a bulk-end- user  and  is  not 

23  also  a distributor  may  not  be — liconsod  as — a bonded — importor. A 

24  parson  who — is — a bulk-end  user  and  ■ is — not  -also  a distributor  tnay 

25  be  licensed  as — an  occasional — importer  -with  the  restriction  that 

26  the — person — acquire — motor — fuel — far — import — only — irom — an — elective 

27  supplier  or  a permissive  supplier  or  from  a bulk  plant.  A bulk- 

28  end  user  that  imports  motor  fuel  from  a terminal  of  a supplier 

29  that  is  not  an  elective  or  a permissive  supplier  must  be  licensed 

30  as  a bonded  importer.  A bulk-end  user  that  imports  motor  fuel 

31  from  a bulk  plant  and  is  not  required  to  be  licensed  as  a bonded 

32  importer  must  be  licensed  as  an  occasional  importer.  A bulk-end 

33  user  that  imports  motor  fuel  only  from  a terminal  of  an  elective 

34  or  a permissive  supplier  is  not  required  to  be  licensed  as  an 

35  importer. " 

36  Section  4.  G.S.  105-449.67  reads  as  rewritten; 

37  "s  105-449.67.  List  of  persons  who  may  obtain  a license. 

38  (a)  Liconce-  --  parenn  i.Thrt  ic  angagftti  in  businoec  as  any -of 

39  bhe following — may — obtain — a — 1 icense — issued — by — the — Secretary — ter 

40  that  business^ 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


41 

42 

43 


444  A distributor. 

424  A permissive  supplier 
444  An  exporter. 
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1 4^.) — Effect  on  Exportc . --An  oxportor  laconee  or  a diEtrxbutog: 

2 licence — authorians — feiic — licen&e — holder — to — pay  the  ^^“Ptination 

3 state  tax-  on  motor  fuel  purchacod  for  export  instead  of  paying 

4 ttWrS — Stated — tax — en — the — fuel-^ An — unlicensed  exporter — et 

5 unlicensed  dictributor  must  pay  thic  State's  tax  -on  motor  fuel 

6 puFchased  for  export— 

7 Multiple — Activity^ — --  -A — person — who — is  licensed  as — a 

8 dlstributog- is  considered  to  have  a license  as  an  exporter. 

9 A person  who  is  engaged  in  business  as  any of — the — following  may 

10  obtain  a license  issued  by  the  Secretary  for  that  business; 

11  ( 1 ) A distributor. 

12  ( 2 ) A permissive  supplier." 

13  Section  5.  G.S.  105-449.72  reads  as  rewritten; 

14  "S  105-449.72.  Bond  or  letter  of  credit  required  as  a condition 

15  of  obtaining  and  keeping  certain  licenses. 

16  (a)  Initial  Bond.  — An  applicant  for  a license  as  a refiner, 

17  a terminal  operator,  a supplier,  an  importer,  an — exporter , a 

18  blender,  a permissive  supplier,  or  a distributor  must  file  with 

19  the  Secretary  a bond  or  an  irrevocable  letter  of  credit.  A bond 

20  must  be  conditioned  upon  compliance  with  the  requirements  of  this 

21  Article,  be  payable  to  the  State,  and  be  in  the  form  required  by 

22  the  Secretary.  The  amount  of  the  bond  or  irrevocable  letter  of 

23  credit  is  determined  as  follows: 


24 

(1) 

For  an  applicant  for  a license  as  any  of  the 

25 

following,  the  amount  is  two  million  dollars 

26 

($2,000,000) ; 

27 

a.  A refiner. 

28 

b.  A terminal  operator. 

29 

c.  A supplier  that  is  a position  holder  or  a 

30 

person  that  receives  motor  fuel  pursuant  to  a 

31 

two-party  exchange. 

32 

d.  A bonded  importer. 

33 

e.  A permissive  supplier. 

34 

(2) 

For  an  applicant  for  a license  as  any  of  the 

35 

following,  the  amount  is  two  times  the  applicant's 

36 

average  expected  monthly  tax  liability  under  this 

37 

Article,  as  determined  by  the  Secretary.  The 

38 

amount  may  not  be  less  than  two  thousand  dollars 

39 

($2,000)  and  may  not  be  more  than  two  hundred  fifty 

40 

thousand  dollars  ($250,000): 

41 

a.  A supplier  that  is  a fuel  alcohol  provider  but 

42 

is  neither  a position  holder  nor  a person  that 

43 

receives  motor  fuel  pursuant  to  a two-party 

44 

exchange. 
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b.  An  occasional  importer. 

c.  A tank  wagon  importer. 

d.  A distributor. 

^ An  exporter. 

(3)  For  an  applicant  for  a license  as  a blender,  a bond 

is  required  only  if  the  applicant's  average 

expected  annual  tax  liability  under  this  Article, 
as  determined  by  the  Secretary,  is  at  least  two 
thousand  dollars  ($2,000).  When  a bond  is 
required,  the  bond  amount  is  the  same  as  under 
subdivision  (2)  of  this  subsection. 

(b)  Multiple  Activity.  — An  applicant  for  a license  as  a 

distributor  and  as  a bonded  importer  must  file  only  the  bond 
required  of  a bonded  importer.  An  applicant  for  two  or  more  of 

the  licenses  listed  in  subdivision  (a)(2)  or  (a)(3)  of  this 

section  may  file  one  bond  that  covers  the  combined  liabilities  of 
the  applicant  under  all  the  activities.  A bond  for  these 

combined  activities  may  not  exceed  the  maximum  amount  set  in 
subdivision  (a)(2)  of  this  subsection. 

(c)  Adjustment  to  Bond.  — When  notified  to  do  so  by  the 

Secretary,  a person  that  has  filed  a bond  or  an  irrevocable 
letter  of  credit  and  that  holds  a license  listed  in  subdivision 
(a)(2)  of  this  section  must  file  an  additional  bond  or 
irrevocable  letter  of  credit  in  the  amount  requested  by  the 
Secretary.  The  person  must  file  the  additional  bond  or 

irrevocable  letter  of  credit  within  30  days  after  receiving  the 
notice  from  the  Secretary.  The  amount  of  the  initial  bond  or 
irrevocable  letter  of  credit  and  any  additional  bond  or 
irrevocable  letter  of  credit  filed  by  the  license  holder , 

however,  may  not  exceed  the  limits  set  in  subdivision  (a)(2)  of 
this  section." 

Section  6.  G.S.  105-449 . 77 (b)  reads  as  rewritten: 

"(b)  Supplier  Lists.  — The  Secretary  must  give  a list  of 

licensed  suppliers,  licensed  terminal  operators,  licensed 
importers,  licensed  distributors,  and  licensed  exporters  to  each 
lj_0gnsed  supplier.  The  list  must  state  the  name,  account  number, 
and  business  address  of  each  license  holder  on  the  list.  The 
Secretary  must  send  a monthly  update  of  the  list  to  each  licensed 
supplier. 

The  Secretary  must  give  a list  of  licensed  suppliers  to  each 
licensed  distributor,  licensed  exporter,  and  licensed  importer. 
The  Secretary  must  also  give  a list  of  licensed  suppliers  to  each 
unlicensed  distributor  off — unlicensed  exporter  that  asks  for  a 
copy  of  the  list.  The  list  must  state  the  name,  account  number. 
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1 and  business  address  of  each  supplier  on  the  list  and  must 

2 indicate  whether  the  supplier  is  an  elective  supplier,  a 

3 permissive  supplier,  or  an  in-State-only  supplier.  The  Secretary 

4 must  send  an  annual  update  of  the  list  to  each  licensed 

5 distributor,  licensed  exporter,  and  licensed  importer,  and  to 

6 each  unlicensed  distributor  or  unliconced  exporter  that  requested 

7 a copy  of  the  list." 

8 Section  7.  G.S.  105-449 . 82 ( c ) reads  as  rewritten; 

9 (c)  Terminal  Rack  Removal.  — The  excise  tax  imposed  by  G.S. 

10  105-449.81(1)  on  motor  fuel  removed  at  a terminal  rack  in  this 

11  State  is  payable  by  the  person  that  first  receives  the  fuel  upon 

12  its  removal  from  the  terminal.  If  the  motor  fuel  is  removed  by  an 

13  unlicensed  distributor,  the  supplier  of  the  fuel  is  jointly  and 

14  severally  liable  for  the  tax  due  on  the  fuel.  If  the  motor  fuel 

15  is  sold  by  a person  who  is  not  licensed  as  a supplier,  as 

16  required  by  this  Article,  the  terminal  operator,  the  person 

17  selling  the  fuel,  and  the  person  removing  the  fuel  are  jointly 

18  and  severally  liable  for  the  tax  due  on  the  fuel.  If  the  motor 

19  fuel  removed  is  not  dyed  diesel  fuel  but  the  shipping  document 

20  issued  for  the  fuel  states  that  the  fuel  is  dyed  diesel  fuel,  the 

21  terminal  operator,  the  supplier,  and  the  person  removing  the  fuel 

22  are  jointly  and  severally  liable  for  the  tax  due  on  the  fuel. 

23  If  the  motor  fuel  is  removed  for  export  by  an  unlicensed 

24  exporter,  the  exporter  is  liable  for  tax  on  the  fuel  at  the  motor 

25  fuel  rate  and  at  the  rate  of  the  destination  state.  The 

26  liability  for  the  tax  at  the  motor  fuel  rate  applies  when  the 

27  Department  assesses  the  unlicensed  exporter  for  the  tax. 

28  Section  8.  G.S.  105-449 . 87 ( c ) reads  as  rewritten; 

29  "(c)  Imputed  Knowledge.  — An  end  cellar  of  dyed  diesel  fuftl 

30  4« — considered  to  have  known  or  had  reason  to  know  that  ■ tho  fuel 

31  would  be — ueed — for  a purpose  that — i« — taxablo  undor  thic 

32  unless  the  end— seller  delivered  tho  fuol  into  a storage  facility 

33  ■t-Hai-  maai-c . - i-hQ  f rt  1 T r>ui ■;  tvij  rf>qu  j romont c : 


34 

35 

Tt — Gontarns — 
cjops , — or — a — m 

fuel — used — only — in^ 

— heating, — drying 

36 

■in — a — manner 

37 

38 

nthnr — rmrnnea 

■It ig  ^naT-L^fv.^  ..^4-W 

39 

Diesel" , — iJ-For 

— -i  riKi.f  a-ir 

ouG  piiraco  My  mg 

40 

that — clearly 

■rndicatos — the — fuel , 

— d — c Aar — pii*  a 

is — not — to  bo  uned 

4 1 to  operat.n  a hirfbuiay  yphiclo: 

4 2 e-.-  The  storage — tank — of — the — storage — facility — 

43  marked  if  tho  ctorago  tank  is  visible^ 
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b-.-  THq  f ■«  1 1 z-'  g «->y cjojil  1 

facility  is  marked. 

5 An  end  seller  of  dyed  diesel  fuel  is  considered  to  have  known 

6 or  had  reason  to  know  that  the  fuel  would  be  used  for  a purpose 

7 that  is  taxable  under  this  section  if  the  end  seller  delivered 

8 the  fuel  into  a storage  facility  that  was  not  marked  as  required 

9 by  G.S.  105-449.123.” 

10  Section  9.  Part  3 of  Article  36C  of  Chapter  105  of  the 

11  General  Statutes  is  amended  by  adding  a new  section  to  read: 

12  ’*5  105-449. 88A.  Liability  for  tax  due  on  motor  fuel  designated 

13  as  exempt  by  the  use  of  cards  or  codes. 

14  (a)  Exempt  Cards  At  Rack.  — When  a licensed  distributor  or 

15  licensed  importer  removes  motor  fuel  from  a terminal  by  means  of 

16  an  exempt  card  or  exempt  access  code  issued  by  the  supplier,  the 

17  distributor  or  importer  represents  that  the  fuel  removed  will  be 

18  resold  to  a governmental  unit  that  is  exempt  from  the  tax.  A 

19  supplier  may  rely  on  this  representation.  A licensed  distributor 

20  or  licensed  importer  that  does  not  resell  motor  fuel  removed  from 

21  a terminal  by  means  of  an  exempt  card  or  exempt  access  code  to  an 

22  exempt  governmental  unit  is  liable  for  any  tax  due  on  the  fuel. 

23  (b)  Exempt  Cards  At  Retail.  — A supplier  that  issues  to,  or 

24  authorizes  another  person  to  issue  to,  another  person  a credit 

25  card  or  an  access  code  that  enables  the  person  to  buy  motor  fuel 

26  at  retail  without  paying  the  tax  on  the  fuel  has  a duty  to 

27  determine  if  the  person  is  exempt  from  the  tax.  A supplier  is 

28  liable  for  tax  due  on  motor  fuel  purchased  at  retail  by  use  of  a 

29  credit  card  or  an  access  code  issued  to  a person  who  is  not 

30  exempt  from  the  tax. 

31  (c)  Card  Holder.  — A person  to  whom  an  exempt  card  or  exempt 

32  access  card  is  issued  for  use  at  a terminal  or  at  retail  is 

33  liable  for  any  tax  due  on  fuel  purchased  with  the  card  for  a 

34  purpose  that  is  not  exempt.  A person  who  misuses  an  exempt  card 

35  or  code  by  purchasing  fuel  with  the  card  or  code  for  a purpose 

36  that  is  not  exempt  is  liable  for  the  tax  due  on  the  fuel.” 

37  Section  10.  G.S.  105-449.89  reads  as  rewritten: 

38  "S  105-449.89.  Removals  by  out-of-state  bulk-end  user. 

39  An  out-of-ctate — bulk-end — ueef — may — remove — motor — fool — from — a 

4 0 terminal  In this — State — for — use  -l-n — the — state  rn  whrch — the — bulk— end 

41  user  is  located  as — follower 

42  ( 1 ) Upon  pgymarLt-- — fe© — feh© — supplier — of — tax — on — the — motor 

43  fuol  at  tho  motor  fuel  rato-^ 
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1 ( 2 ) Upon  payment — to  tho — cupplier  o4  deetination,  otato 

2 tflHt on tb« — rootof — ^ — bulk-end — ueet 

3 acquiroc  « BUDDlier  who,  -with  recpoct 

4 to  the doctination — ctate — of — the — fuel , le  either — a 

5 pa  rm  i c c i ve — cuppl  ler — or  an — elective  Buppl  lor — and 

6 thoroforo  t-hn  deetination  state  tax  on  tho 

7 fuel-- 


8 

An  o\it-of -st«tp  bulk-end  user  may  not  remove  motor 

fuel  from  a 

9 

terminal  in  this  State  for  use  in  the  state  in  which  the  bulk-end 

10 

user  is  located  unless  the  bulk-end  user 

is  licensed 

under  this 

11 

Article  as  an  exporter.  An  out-of-state 

bulk-end  user  that  is 

12 

not  licensed  under  this  Article  may  remove 

motor  fuel 

from  a bulk 

13 

plant  in  this  State." 

14  Section  11.  G.S.  105-449.90  reads  as  rewritten: 

15  "S  105-449.90.  When  tax  return  and  payment  are  due. 


16  (a)  Filing  Periods.  — The  excise  tax  imposed  by  this  Article 

17  is  payable  when  a return  is  due.  A return  is  due  annually, 

18  quarterly,  or  monthly,  as  specified  in  this  section.  A return 

19  must  be  filed  with  the  Secretary  and  be  in  the  form  required  by 

20  the  Secretary. 

21  An  annual  return  is  due  within  45  days  after  the  end  of  each 

22  calendar  year.  An  annual  return  covers  tax  liabilities  that 

23  accrue  in  the  calendar  year  preceding  the  date  the  return  is  due. 

24  A quarterly  return  is  due  by  the  last  day  of  the  month  that 

25  follows  the  end  of  a calendar  quarter.  A quarterly  return  covers 

26  tax  liabilities  that  accrue  in  the  calendar  quarter  preceding  the 

27  date  the  return  is  due. 

28  A monthly  return  of  a person  other  than  an  occasional  importer 

29  is  due  within  22  days  after  the  end  of  each  month.  A monthly 

30  return  of  an  occasional  importer  is  due  by  the  1st  3rd  of  each 

31  month.  A monthly  return  covers  tax  liabilities  that  accrue  in  the 

32  calendar  month  preceding  the  date  the  return  is  due." 

33  (b)  Annual  Filers.  A terminal  operator  must  file  an  annual 

34  return  for  the  compensating  tax  imposed  by  G.S.  105-449.85. 

35  (c)  Quarterly  Filers.  A licensed  importer  that  removes  fuel 

36  at  a terminal  rack  of  a permissive  or  an  elective  supplier  and  a 

37  licensed  distributor  must  file  a quarterly  return  under  G.S.  105- 

38  449.94  to  reconcile  exempt  sales. 

39  (d)  Monthly  Filers  on  22nd.  The  following  persons  must  fil6 

40  a monthly  return  by  the  22nd  of  each  month: 


41 

(1) 

A 

refiner. 

42 

(2) 

A 

supplier. 

43 

(3) 

A 

bonded  importer. 

44 

(4) 

A 

blender. 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 


(5)  A tank  wagon  importer. 

(6)  A person  that  incurred  a liability  under  G.S.  105- 

449.86  during  the  preceding  month  for  the  tax  on 
dyed  diesel  fuel  used  to  operate  certain  highway 
vehicles . 

(7)  A person  that  incurred  a liability  under  G.S.  105- 

449.87  during  the  preceding  month  for  the  backup 
tax  on  motor  fuel. 

(e)  Monthly  Filers  on  lst»'  3rd.  — An  occasional  importer  must 
file  a monthly  return  by  the  i&fe  third  day  of  each  month.  An 
occasional  importer  is  not  required  to  file  a return,  however,  if 
all  the  motor  fuel  imported  by  the  importer  in  a reporting  period 
was  removed  at  a terminal  located  in  another  state  and  the 
supplier  of  the  fuel  is  an  elective  supplier  or  a permissive 
supplier. " 

Section  12.  G.S.  105-449.91  reads  as  rewritten: 

"S  105-449.91.  Remittance  of  tax  to  supplier. 

(a)  Distributor.  — A distributor  must  remit  tax  due  on  motor 
fuel  removed  at  a terminal  rack  to  the  supplier  of  the  fuel.  A 
licensed  distributor  has  the  right  to  defer  the  remittance  of  tax 
to  the  supplier,  as  trustee,  until  the  date  the  trustee  must  pay 
the  tax  to  this  State  or  to  another  state.  The  time  when  an 
unlicensed  distributor  must  remit  tax  to  a supplier  is  governed 
by  the  terms  of  the  contract  between  the  supplier  and  the 
unlicensed  distributor. 

(b)  Exporter.  — An  exporter  must  remit  tax  due  on  motor  fuel 
removed  at  a terminal  rack  to  the  supplier  of  the  fuel.  A 
licenced  exporter — that — ia — also  licenced — — the — destination  state 

has  the right — to — defer — the — remittance — of — tax — to — the — supplier 

until  the  date  set — hy — the — law  of — the  destination  state — of — the 

fuel.  The time — when — an — unlicensed — exporter , — or — a — licensed 

exporter  that  is  not  also  ^ •innnrod — in — the  destination — state,  must 

remit  tax to  a supplier — is  governed — by — the— terms— of — the  -contract 

betwoon the  supplier  and — the  exporter'.'  The  time  when  an  exporter 

must  remit  tax  to  a supplier  is  governed  by  the  law  of  the 
destination  state  of  the  exported  motor  fuel.” 

(c)  Importer.  — A licensed  importer  must  remit  tax  due  on 
motor  fuel  removed  at  a terminal  rack  of  a permissive  or  an 
elective  supplier  to  the  supplier  of  the  fuel.  A licensed 
importer  that  removes  fuel  from  a terminal  rack  of  a permissive 
or  an  elective  supplisr  has  the  right  to  defer  the  remittance  of 
tax  to  the  supplier  until  the  date  the  supplier  must  pay  the  tax 
to  this  State. 
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(d)  General.  — The  method  by  which  a distributor,  a«  a 
licensed  exporter,  or  a licensed  importer  must  remit  tax  to  a 
suppliii^  is  governed  by  the  terms  of  the  contract  between  the 
supplier  and  the  distributor,  exporter,  or  licensed  importer  and 
the  supplier.  G.S.  105-449.76  governs  the  cancellation  of  a 
license  of  a distributor,  an  exporter,  and  an  importer." 

Section  13.  G.S.  105-449 . 92 (b)  reads  as  rewritten: 

"(b)  Effect  of  Notice.  — A supplier  that  sells  motor  fuel  to 
a distributor  or  an  oxporfem^  after  receiving  notice  from  the 

10  Secretary  that  the  Secretary  has  cancelled  the  distributor's  or 

11  exporter's  license  is  jointly  and  severally  liable  with  the 

12  distributor  or — exporter  for  any  tax  due  on  motor  the 

13  supplier  sells  to  the  distributor  or  exporter-  after  receiving  the 

14  notice.  This  joint  and  several  liability  does  not  apply  to 

15  excise  tax  due  on  motor  fuel  sold  to  a previously  unlicensed 

16  distributor  or — unlicensed — oxporte-r  after  the  supplier  receives 

17  notice  from  the  Secretary  that  the  Secretary  has  issued  another 

18  license  to  the  distributor  or  exporter-.-  distributor. " 

19  Section  14.  G.S.  105-449.96  reads  as  rewritten: 

20  "S  105-449.96.  Information  required  on  return  filed  by  supplier. 

21  A return  of  a supplier  must  list  all  of  the  following 

22  information  and  any  other  information  required  by  the  Secretary: 

23  (1)  The  number  of  gallons  of  tax-paid  motor  fuel 

24  received  by  the  supplier  during  the  month,  sorted 

25  by  type  of  fuel,  seller,  point  of  origin, 

26  destination  state,  and  carrier. 

27  (2)  The  number  of  gallons  of  motor  fuel  removed  at  a 

28  terminal  rack  during  the  month  from  the  account  of 

29  the  supplier,  sorted  by  type  of  fuel,  person 

30  receiving  distributor, — exporter , — or — importer the 

31  fuel,  terminal  code,  and  carrier. 

32  (3)  The  nvimber  of  gallons  of  motor  fuel  removed  during 

33  the  month  for  export,  sorted  by  type  of  fuel, 

34  person  receiving  distributor  or  exporterr  the  fuel, 

35  terminal  code,  destination  state,  and  carrier. 

36  (4)  The  n\imber  of  gallons  of  motor  fuel  removed  during 

37  the  month  at  a terminal  located  in  another  state 

38  for  destination  to  this  State,  as  indicated  on  the 

39  shipping  document  for  the  fuel,  sorted  by  type  of 

40  fuel,  person  receiving  distributor, — oxportoPT — ^ 

41  importer , the  fuel,  terminal  code,  and  carrier. 

42  (5)  The  number  of  gallons  of  motor  fuel  the  supplier 

4 3 sold  during  the  month  to  any  of  the  following, 

44  sorted  by  type  of  fuel,  exempt  entity,  person 
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22 
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receiving  di^stributor , the  fuel,  terminal  code,  and 
carrier; 

a.  A governmental  unit  whose  use  of  fuel  is 
exempt  from  the  tax. 

b.  A licensed  distributor  or  importer  that  resold 
the  motor  fuel  to  a governmental  unit  whose 
use  of  fuel  is  exempt  from  the  tax,  as 
indicated  by  the  distributor-,  distributor  or 
importer. 

c.  A licensed  exporter  that  resold  the  motor  fuel 
to  a person  whose  use  of  fuel  is  exempt  from 
tax  in  the  destination  state,  as  indicated  by 
the  exporter. 

(6)  The  amount  of  discounts  allowed  under  G.S.  105- 
449.93(b)  on  motor  fuel  sold  during  the  month  to 
licensed  distributors  or  licensed  importers." 

Section  15.  G.S.  105-449.97  reads  as  rewritten: 

"S  105-449.97.  Deductions  and  discounts  allowed  a supplier  when 
filing  a return. 

(a)  Taxes  Not  Remitted.  — When  a supplier  files  a return,  the 
supplier  may  deduct  from  the  amount  of  tax  payable  with  the 
return  the  eunount  of  tax  any  of  the  following  license  holders 
owes  the  supplier  but  failed  to  remit  to  the  supplier; 

(1)  A licensed  distributor. 

(2)  A licensed  importer  that  removed  the  motor  fuel  on 
which  the  tax  is  due  from  a terminal  of  an  elective 
or  a permissive  supplier. 

(3)  Repealed  by  Session  Laws  1995,  c.  647,  s.  32. 

A supplier  is  not  liable  for  tax  a license  holder  listed  in 
this  subsection  owes  the  supplier  but  fails  to  pay.  If  a listed 
license  holder  pays  tax  owed  to  a supplier  after  the  supplier 
deducts  the  amount  on  a return,  the  supplier  must  promptly  remit 
the  payment  to  the  Secretary . 

(b)  Administrative  Discount.  — A supplier  that  files  a timely 
return  may  deduct  from  the  amount  of  tax  payable  with  the  return 
an  administrative  discount  of  one-tenth  of  one  percent  (0.1%)  of 
the  amount  of  tax  payable  to  this  State  as  the  trustee,  not  to 
exceed  eight  thousand  dollars  ($8,000)  a month.  The  discount 
covers  expenses  incurred  in  collecting  taxes  on  motor  fuel. 

(c)  Percentage  Discount.  A supplier  that  sells  motor  fuel 
directly  to  an  unlicensed  distributor  or  unlicensed  expor^ef  or 
to  the  bullc-end  user,  the  retailer,  or  user  of  the  fuel  may  take 
the  same  percentage  discount  on  the  fuel  that  a licensed 
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1 distributor  may  take  under  G.S.  105-449 . 93 (b)  when  making 

2 deferred  payments  of  tax  to  the  supplier. 

3 (d)  Taxes  Paid  On  Exempt  Retail  Sales.  When filing — a return , 

4 a supplier  that  issues  or  authorizes  the  issuance of an exempt 

5 card  or  an  exempt  access  code  to  a person  that  enables the person 

6 to  buy  motor  fuel  at  retail  without  paying  tax  on the fuel  may 

7 deduct  the  amount  of  excise  tax  imposed  on  fuel purchased  with 

8 the  exempt  retail  card  or  code.  The  amount  of  excise  tax  imposed 

9 on  fuel  purchased  at  retail  with  an  exempt  retail  card  or  code  is 

10  the  amount  that  was  imposed  on  the  fuel  when  it  was  delivered  to 

11  the  retailer  of  the  fuel.” 

12  Section  16.  G.S.  105-449.98  reads  as  rewritten; 

13  "S  105-449.98.  Duties  of  supplier  concerning  payments  by 

14  distributors,  exporters,  and  importers. 

15  (a)  As  Fiduciary.  — A supplier  has  a fiduciary  duty  to  remit 

16  to  the  Secretary  the  amount  of  tax  paid  to  the  supplier  by  a 

17  licensed  distributor,  licensed  exporter,  or  licensed  importer.  A 

18  supplier  is  liable  for  taxes  paid  to  the  supplier  by  a licensed 

19  distributor,  licensed  exporter,  or  licensed  importer. 

20  (b)  Woti£4€atio« — to — Distributor — or — Exporter.  Notice  of  Fuel 

21  Received.  — A supplier  must  notify  a licensed  distributor — or 

22  licensed  exporter  distributor,  a licensed  exporter,  or  a licensed 

23  importer  that  received  motor  fuel  from  the  supplier  during  a 

24  reporting  period  of  the  number  of  taxable  gallons  received.  The 

25  supplier  must  give  this  notice  after  the  end  of  each  reporting 

26  period  and  before  the  licensed  distributor  or — licensed  exporter 

27  license  holder  must  remit  to  the  supplier  the  amount  of  tax  due 

28  on  the  fuel. 

29  (c)  Notification  Notice  to  Department.  — A supplier  of  motor 

30  fuel  at  a terminal  must  notify  the  Department  within  10  business 

31  days  after  a return  is  due  of  any  licensed  distributors — or 

32  licensed  exporters  distributors,  licensed  exporters,  or  licensed 

33  importers  that  did  not  pay  the  tax  due  the  supplier  when  the 

34  supplier  filed  the  return.  The  notification  notice  must  be 

35  transmitted  to  the  Department  in  the  form  required  by  the 

36  Department. 

37  (d)  Payment  Application.  --  A supplier  that  receives  a payment 

38  of  tax  from  a distributor — or — a — Hconsod — exporter  1 icensed 

39  distributor,  a licensed  exporter,  or  a licensed  importer  may  not 

40  apply  the  payment  to  debts  a debt  that  person  owes  the  supplisr 

41  for  motor  fuel  purchased  from  the  supplier." 

42  Section  17.  G.S.  105-449. 105(a)  reads  as  rewritten; 

4 3 "(fl)  Exempt  Fuel.  A d-istributor  person  may  obtain  a refund 

44  of  tax  paid  by  the  distributor  person  on  motor  fuel  sold  to  s 
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1 governmental  unit  whose  use  of  motor  fuel  is  exempt  from  the 

2 motor  fuel  excise  tax.  A governmental  unit  whose  use  of  motor 

3 fuel  is  exempt  from  the  motor  fuel  excise  tax  may  obtain  a refund 

4 of  tax  paid  by  it  on  motor  fuel.  A person  may  obtain  a refund  of 

5 tax  paid  by  the  person  on  exported  fuel,  including  fuel  whose 

6 shipping  document  shows  this  State  as  the  destination  state  but 

7 was  diverted  to  another  state  in  accordance  with  the  diversion 

8 procedures  established  by  the  Secretary." 

9 Section  18.  G.S.  105-449.116  reads  as  rewritten: 

10  "S  105-449.116.  Import  confirmation  number  required  for  some 

11  imported  motor  fuel. 

12  (a)  Requirement.  — A bonded  importer  or  an  occasional  importer 

13  that  acquires  motor  fuel  for  import  by  transport  truck  from  a 

14  supplier  that  is  not  an  elective  supplier  or  a permissive 

15  supplier,  and  therefore  will  not  be  acting  as  trustee  for  the 

16  remittance  of  tax  to  the  State  on  behalf  of  the  importer,  must 

17  obtain  an  import  confirmation  number  from  the  Secretary  before 

18  importing  the  motor  fuel.  The  importer  must  write  the  import 

19  confirmation  number  on  the  shipping  document  issued  for  the  fuel. 

20  The  importer  must  obtain  a separate  import  confirmation  number 

21  for  each  transport  truck  delivery  of  motor  fuel  into  this  State. 

22  (b)  Penalty.  — An  importer  that  does  not  obtain  an  import 

23  confirmation  number  when  required  by  this  section  is  liable  for  a 

24  civil  penalty.  The  civil  penalty  is  payable  to  the  Department  of 

25  Transportation,  Division  of  Motor  Vehicles,  or  the  Department  of 

26  Revenue  and  is  payable  by  the  person  in  whose  name  the  transport 

27  truck  is  registered.  The  amount  of  the  penalty  depends  on 

28  whether  the  person  against  whom  the  penalty  is  assessed  has 

29  previously  been  assessed  a penalty  under  this  subsection.  For  a 

30  first  assessment  under  this  subsection,  the  penalty  is  the  same 

31  as  the  amount  for  a first  assessment  under  G.S.  105-449 . 115( f ) . 

32  For  a second  or  subsequent  assessment  under  this  subsection,  the 

33  penalty  is  the  same  as  the  amount  for  a second  or  subsequent 

34  assessment  under  G.S.  105-449 . 115(  f ) . A penalty — imposed — under 

35  this  subsection  is  in  addition  to  any  motor  fuel  tax  assessed^ 

36  Section  19.  G.S.  105-449.117  reads  as  rewritten; 

37  "S  105-449.117.  Penalties  for  highway  use  of  dyed  diesel  or 

38  other  non-tax-paid  fuel. 

39  It  is  unlawful  to  use  dyed  diesel  fuel  for  a highway  use  in_a 

40  highway  vehicle  that  is  licensed  or  required  to  be  licensed  under 

41  Chapter  20  of  the  General  Statutes  unless  that  use  is  permitted 

42  allowed  under  section  4082  of  the  Code.  It  is  unlawful  to  use 

43  undyed  diesel  fuel  in  a highway  vehicle  that  is  licensed  or 

44  required  to  be  licensed  under  Chapter  20  of  the  General  Statu^ 
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5 Article  hac  not  boon  pa-vd  violates  this  section  is  guilty  of  a 

6 Class  1 misdemeanor  and  is  liable  for  a civil  penalty. 


7 The  civil  penalty  is  payable  to  the  Department  of 

8 Transportation,  Division  of  Motor  Vehicles,  or  the  Department  of 

9 Revenue  and  is  payable  by  the  person  in  whose  name  the  highway 

10  vehicle  is  registered.  The  amount  of  the  penalty  depends  on  the 

11  eunount  of  fuel  in  the  supply  tank  of  the  highway  vehicle.  The 

12  penalty  is  the  greater  of  one  thousand  dollars  ($1,000)  or  five 

13  times  the  amount  of  motor  fuel  tax  payable  on  the  fuel  in  the 

14  supply  tank.  A penalty  imposed  under  this  section  is  in  addition 

15  to  any  motor  fuel  tax  assessed." 

16  Section  20.  G.S.  105-449 . 120 ( a ) ( 3 ) reads  as  rewritten: 

17  "(3)  Willfully  fails  to  pay  a tax  when  due  under  this 

18  Articl^^-  Article  or  under  former  Article  36  or  36A 

19  of  this  Chapter.  Failure  to  comply  with  a 

20  requirement  of  a supplier  to  remit  tax  payable  to 

21  the  supplier  by  electronic  funds  transfer  is 

22  considered  a failure  to  make  a timely  payment." 

23  Section  21.  The  catchline  to  G.S.  105-449.122  reads  as 

24  rewritten; 

25  "S  105-449.122.  Miccell-aneous  Equipment  requirements." 

26  Section  22.  Part  6 of  Article  36C  of  Chapter  105  of  the 

27  General  Statutes  is  amended  by  adding  a new  section  to  read; 

28  "S  105-449.123. Marking  requirements  for  dyed  diesel  fuel 

29  storage  facilities. 

30  (a)  Requirements.  A person  who  is  a retailer  of  dyed  diesel 

31  fuel  or  who  stores  both  dyed  and  undved  diesel  fuel  for  use  by 

32  that  person  or  another  person  must  mark  the  storage  facility  for 

33  the  dyed  diesel  fuel  as  follows  with  the  phrase  ’Dyed  Diesel* l 

^ Nonhighway  Use*,  or  a similar  phrase  that  clearly  indicates 

35  the  diesel  fuel  is  not  to  be  used  t-n  a K;«K..,a„  „ohirle: 
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1 installed in  a manner  that  makes  use  of  the  fuel  for  any  other 

2 purpose  improbable.” 

3 Section  23.  G.S.  105-449.133  reads  as  rewritten: 

4 "S  105—449.133.  Bond  or  letter  of  credit  required  as  a condition 

5 of  obtaining  and  keeping  ^-^cense — aa — alternative — feel — provider . 

6 certain  licenses. 

7 (a)  Who  Must  Have  Bond.  — An — applicant  The  following 

8 applicants  for  a license  as — an — alternative — feel — provider  must 

9 file  with  the  Secretary  a bond  or  an  irrevocable  letter  of  credit 

10  in  an  credit: 

11  ( 1 ) An  alternative  fuel  provider. 

12  ( 2 ) A retailer  or  a bulk-end  user  that  intends  to  store 

13  highway  and  nonhighway  alternative  fuel  in  the  same 

14  storage  facility. 

15  (b)  Amount.  — The  amount  of  the  bond  is  the  amount  that  would 

16  be  required  if  the  fuel  the  applicant  intended  to  provide  or 

17  store  was  motor  fuel  rather  than  alternative  fuel.  An  applicant 

18  that  is  also  required  to  file  a bond  or  an  irrevocable  letter  of 

19  credit  under  G.S.  105-449.72  to  obtain  a license  as  a distributor 

20  of  motor  fuel  may  file  a single  bond  or  irrevocable  letter  of 

21  credit  under  that  section  for  the  combined  amount. 

22  A bond  filed  under  this  subsection  must  be  conditioned  upon 

23  compliance  with  this  Article,  be  payable  to  the  State,  and  be  in 

24  the  form  required  by  the  Secretary.  The  Secretary  may  require  a 

25  bond  issued  under  this  subsection  to  be  adjusted  in  accordance 

26  with  the  procedure  set  out  in  G.S.  105-449.72  for  adjusting  a 

27  bond  filed  by  a distributor  of  motor  fuel." 

28  Section  24.  G.S.  105-449. 137(a)  reads  as  rewritten: 

29  "(a)  Liability.  — A bulk-end  user  or  retailer  that  stores 


30 

highway 

and 

nonhighway 

alternative  fuel 

in 

the  same 

storage 

31 

facility 

is 

liable  for  the  tax  imposed  by 

this 

Article. 

The  tax 

32 

payable 

by 

a bulk-end 

user  or  retailer 

applies  when 

fuel  is 

33  withdrawn  from  the  storage  facility.  The  alternative  fuel 

34  provider  that  sells  or  delivers  alternative  fuel  is  liable  for 

35  the  tax  imposed  by  this  Article-r^  Article  on  all  other  alternative 

36  fuel . " 

37  Section  25.  G.S.  105-449.138  reads  as  rewritten: 

38  "S  105-449.138.  Requirements  for  bulk-end  users  and  retailers. 

39  (a)  Informational  Return.  — A bulk-end  user  and  a retailer 

40  must  file  a quarterly  informational  return  with  the  Secretary.  A 

41  quarterly  return  covers  a calendar  quarter  and  is  due  by  the  last 

42  day  of  the  month  that  follows  the  quarter  covered  by  the  return. 

4 3 The  return  must  give  the  following  information  and  any  other 
44  information  required  by  the  Secretary: 
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5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 


ilii 

-(-M- 

-K4- 


c.  The  amount  an  employer  pays  an  employee  as 
reiinburseroent  for  ordinary  and  necessary 
expenses  incurred  by  the  employee  on  behalf  of 
the  employer  and  in  the  furtherance  of  the 
business  of  the  employer 
withholding  agent.  — An  eu.ployer  or  a payer. 

Code » — — Pof ined — in  C»S«  105  338»90i 
Ropoaled — by — Session — Lews — 1989  (Regular — Session; 
1990),  G.  945,  e.-5- 


W- 

W 

-(-W 

-(-m- 


Dopondent  ■ — — — An — tndiv idual — with — rospeot — to  whom  an 
income  tax  oxomption — in — allowed  under  the  Code. 
Employee  i — — — An — individual , — whether  a — resident-' or  a 
nonresident — of — this — State, — who  porformc  services  in 
this — State — for — wages — or — an — individual — who — is — a 
res  idont — of — this  State — and — performs — services 
outside  this — State — for  wages  . — The  tenw  includes  an 
ordained — or — licensed — clorgyman — who — elects — te — be 
considered — an — employee — under — C.  S. — 105-163.  lA, — an 
officer — of — a — corporation , — and — an — elected — public 
of  f icial-.- 

Employer. A — perron for — whom — an individual 

performs cervices for wages . le applying — the 

requirements — to — withhold — income — taxes — from — wages 
and — pay — the  withheld — taxes  , — the — term — includes — a 
person  who; 

a-.-  Controls  the  payment  of  wages  to  an  indivridual 
for  services  performed  for  another. 

Pays — wages — on — behal  f — of — a — person — who — is — not 
engaged  in  trade  or  business — in  this  State- 
Pays — wages — on  behalf — of — a — un-i-t — of — govTornment 
that  is  -not-  located  in  this  State. 

Pays  wages — for  any  other  reason. 

Repealed by Session Laws 1 ■9ft9 ( Rogular 

Seeeior.-, — 1990 ) , — e-. — 94  5 , — s-. — ^ 


b^ 


cU 


Fiduciary . — A— 

guardian , — a — trustee , — an — oxeco 

tonr 

— 

r\r\r^t^r\r\ 

f 

another. 

t 

Code. 

Individual 

—A- 

trW  Jl  i.  I in  te  GC  XOtt  *i  A ^ ^ *• 

natural  person. 

Miscellaneous — payroll — period A — payro-H — period 

other — than — a — da i 1 y , — weekly , — biwookly  , — comimonth  1 y-r 
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7 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


monthly , ^niartorly , — semiannual,  or — annual — payroll 
period. 

Payroll  period. A-  period  for  which  -an — employer 

ordinarily — paye — wages — fee — ae — employeo — of — fehe 
employer . 

P^*^  son. Definod  in  C.S. — lh5-238 . 90 . 

Taaablo  yoar. Oefinod  in  coction  441(b)  of  the 

Code. 

( ^ ) Secrotary.  — Tho — Secrotary  of — Revenue . 

( Wages Tbe — term — has — the  same  meaning — as — ie 

section — 3401 — o4 — the  Code  except — it  does — not — include 
ei-ther -of  the  following* 


Remunoration 

-paid — by — a— 

■ farmer — 

-for — 

servi< 

market. 



1 C1C, nnn  \ oj 

of  the  permanent  closure  ■ 

of  a manufacturing- 

-or 

processing  plant.- 

S 105-163.2.  Withholding .■  Employers  must  withhold  taxes. 

(a)  Withholding  Required.  — An  employer  shall  deduct  and 

25  withhold  from  the  wages  of  each  employee  the  State  income  taxes 

26  payable  by  the  employee  on  the  wages.  For  each  payroll  period, 

27  the  employer  shall  withhold  from  the  employee's  wages  an  amount 

28  that  would  approximate  the  employee's  income  tax  liability  under 

29  Article  4 of  this  Chapter  if  the  employer  withheld  the  same 

30  amount  from  the  employee's  wages  for  each  similar  payroll  period 

31  in  a calendar  year.  In  calculating  an  employee's  anticipated 

32  income  tax  liability,  the  employer  shall  allow  for  the 

33  exemptions,  deductions,  and  credits  to  which  the  employee  is 

34  entitled  under  Article  4 of  this  Chapter.  The  amount  of  State 

35  income  taxes  withheld  by  «n  employer  is  held  in  trust  for  the 

36  Secretary. 

37  (b)  Withholding  Tables  — The  manner  of  withholding  and  th^ 

38  amount  to  be  withheld  shall  be  determined  in  accordance  with 

39  tables  and  rules  adopted  by  the  Secretary.  The  withho_^ding 

40  exemption  allowed  bv  these  tables  and  rules  shall,  as  nearly  as 

41  possible,  approximate  the  exemptions,  deductions,  and  credits  to 

an  would  be  Entitled  under  Article  4 of  thaj 

» gpter.  tL  secretary  shall  to  hn  prnp.rod  and 

44  Promulgate  tables  for  computing  amounts  to  be  withheld  ith 
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(1) 


The  amount  of  alternative  fuel  received  during  the 
quarter. 

(2)  The  amount  of  alternative  fuel  sold  or  used  during 
the  quarter. 

(b)  Storage.  — A ctorago  facility  used  by  a bulk»end-  user  or  a 
retailer-  must  be  marked  in  a manner  cimilar  to  that  required  for 
diesel  fuel  by  C S 105-419  87(r)  if  thn  altornative  fuel  stored 
in  the  facility  hn  used  for  a purpoco  other  than  to  operate 

a — highway — vehicle.  A bulk-end  user — or — a — retailer — may — 


10  highway  and  nonhighwav  alternative  fuel — ^in — separate — storage 

11  facilities  or  in  the  same  storage  facility. — If — highway — and 

12  nonhighway  alternative  fuel  are  stored in — separate — storage 

13  facilities,  the  facility  for  the  nonhighway  fuel  must  be  marked 

14  in  accordance  with  the  requirements  set  by  G.S. 105-449.123  for 

15  dyed  diesel  storage  facilities.  If  highway  and  nonhighway 

16  alternative  fuel  are  stored  in  the  same  storage  facility^  the 

17  storage  facility  must  be  equipped  with  separate  metering  devices 

18  for  the  highway  fuel  and  the  nonhighway  fuel.  If  the  Secretary 

19  determines  that  a bulk-end  user  or  retailer  used  or  sold 

20  alternative  fuel  to  operate  a highway  vehicle  when  the  fuel  was 

21  dispensed  from  a storage  facility  or  through  a meter  marked  for 

22  nonhighway  use,  all  fuel  delivered  into  that  storage  facility  is 

23  presumed  to  have  been  used  to  operate  a highway  vehicle." 

24  Section  26.  Sections  1,  19,  and  20  of  this  act  are 

25  effective  when  this  act  becomes  law.  The  remaining  sections  of 

26  this  act  become  effective  October  1,  1997. 
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Explanation  of  Legislative  Proposal  15  (97-UX-005) 

Tax  at  Rack  Improvements 

This  bill  makes  changes  to  the  method  of  collecting  motor  fuel  taxes  commonly 
referred  to  as  "tax  at  the  rack."  The  State  adopted  this  method  effective  January  1, 
1996.  The  method  bears  this  name  because  it  imposes  the  per  gallon  excise  tax  when 
motor  fuel  is  put  into  a truck  by  means  of  a "rack"  at  a pipeline  terminal. 

The  bill  changes  the  licensing  requirements  for  exporters  and  makes  several 
clarifying  changes  as  described  below.  The  General  Statute  sections  affected  are 
arranged  in  numerical  order  in  the  bill  for  ease  of  location. 

Section  1:  Ensures  that  the  State's  gas  tax  wUl  be  considered  a "pass-through"  tax  if 
challenged  under  the  same  principles  as  the  United  States  Supreme  Court  decision  in 
the  Chickasaw  case.  In  that  case,  the  Oklahoma  gas  tax  was  held  to  not  apply  to  native 
american  sellers  because  the  tax  was  not  a pass-through  tax. 

Sections  2 and  4:  Require  exporters  to  be  licensed.  Under  current  law,  an  exporter 
can  be  but  is  not  required  to  be  licensed.  A licensed  exporter  pays  tax  at  the 
destination  state  rate,  however,  and  an  unlicensed  exporter  must  pay  tax  at  the  North 
CaroUna  rate.  This  difference  in  treatment  results  in  the  unlicensed  exporter  paying 
both  the  North  Carolina  tax  and  the  tax  of  the  destination  state  and  then  having  to 
apply  to  North  Carolina  for  a refund.  The  proposed  requirement  that  all  exporters  be 
licensed  parallels  the  current  requirement  that  all  importers  be  licensed. 

Section  3;  Changes  the  importer  licensing  provisions  for  a bulk-end  user,  such  as  a 
trucking  company.  The  section: 

(1)  Allows  bulk-end  users  to  be  bonded  importers  and  thereby  buy  fuel  at 
an  out-of-state  terminal  that  does  not  precoUcct  the  North  Carolina 
motor  fiiel  tax.  Current  law  prohibits  a bulk-end  user  from  obtaining 
a bonded  importer  license. 

(2)  Relieves  bulk-end  users  of  the  imponer  licensing  requirement  if  they 
buy  all  their  imported  fuel  at  an  out-of-state  terminal  that  precollects 
the  North  CaroUna  tax.  Current  law  requires  an  occasional  importer 
Ucense  in  this  circumstance.  This  proposed  change  parallels  the 
current  treatment  of  distributors’,  a distributor  that  imports  only  from  a 
terminal  that  precoUects  the  North  CaroUna  tax  is  not  required  to  have 
an  importer  Ucense. 


Section  5:  Deletes  the  requirement  that  an  exporter  file  a bond.  This  change 
is  madp  because  the  biU  now  requires  aU  exporters  to  be  Ucensed.  The 
purpose  of  Ucensing  is  primarily  to  track  cross-border  shipments  of  fuel  and 
the  bonding  requirement  is  not  necessary  for  this  purpose.  Current  law 
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requires  an  exporter  that  chooses  to  be  licensed 
expected  tax  liability,  but  at  least  $2,000  and  no  more  t an 


Section  6:  Deletes  references  to  unlicensed  exporters.  Sections  ^ ^ 

biU  require  all  exporters  to  be  Ucensed.  so  there  will  no  longer  be  unlicensed 

exporters. 


Section  7:  Imposes  potential  liability  on  an  unlicensed  exporter  for  North 

Carolina  tax  on  the  fuel  exported.  The  bill  requires  exporters  to  be  bcensed  so 
they  should  not  buy  without  a license.  If  they  do  buy  without  a license,  the 
Department  can  assess  tax  on  the  fuel  purchased  at  the  North  Carolina  rate. 


Sections  8 and  22:  Reduce  the  marking  requirements  for  dyed  diesel  storage 

tanks  by  requiring  a tank  to  be  marked  only  if  the  tank  is  at  retail  location  or 
at  the  location  of  a user  that  stores  both  dyed  and  undyed  diesel.  Current  law 
requires  all  dyed  diesel  storage  tanks  to  be  labeled  For  Nonhighway  Use 
unless  the  fuel  in  the  tank  is  for  home  heating,  drying  crops,  or  manufacturing. 


Section  9:  Clarifies  the  tax  liability  concerning  the  use  of  exempt  cards  and 
exempt  access  codes.  The  section  provides  that  a supplier  is  not  liable  for  any 
tax  due  on  fuel  sold  to  a distributor  who  represented  that  the  fuel  would  be 
resold  to  an  exempt  governmental  entity  but  who  did  not  resell  the  fuel  to  a 
tax-exempt  entity.  Distributors  make  this  representation  by  using  a card  or 
access  code  issued  by  the  supplier  when  getting  the  fuel  at  the  terminal  that 
allows  the  distributor  to  buy  the  fuel  tax-free.  If  a distributor  in  this 

circumstance  sells  tax-free  fuel  to  a person  who  is  not  exempt,  the  distributor 
is  liable  for  any  tax  due  on  the  fuel. 

The  section  also  makes  it  clear  that  a supplier  that  issues  a card  or  code  that 
enables  a person  to  buy  fuel  at  retail  without  being  charged  the  tax  already 
paid  on  the  fuel  has  a duty  to  determine  if  the  person  is  actually  tax-exempt. 
A supplier  is  responsible  for  any  tax  due  if  the  person  to  whom  the  supplier 
issued  the  card  is  not  an  exempt  entity. 


Section  10:  Requires  an  out-of-state  bulk  end  user  that  buys  fuel  at  a North 
Carolina  terminal,  as  opposed  to  a bulk  plant,  to  be  licensed  as  a distributor  or 
exporter.  This  change  accompanies  the  change  made  by  Sections  2 and  4 of 
this  bill  that  require  all  exporters  to  be  licensed.  Unless  the  bulk-end  user  falls 
within  the  grandfather  group  of  users  that  can  get  distributor  licenses,  the  user 
will  need  to  be  licensed  as  an  exporter. 

Section  11:  Changes  the  due  date  of  a return  of  an  occasional  importer  from 
the  first  of  each  month  to  the  third  of  each  month.  This  change  is  made  at  the 
request  of  seUers  of  racing  gasoUne  who  pointed  out  that  if  they  buy  fuel  on 
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the  last  day  of  a month  it  is  difficult  to  prepare  the  return  and  send  it  in  the 
next  day. 

Section  12:  Deletes  references  to  unlicensed  exporters. 

Section  13:  Deletes  references  to  an  exporter. 

Section  14:  Adds  imports  to  the  categories  of  information  contained  on  a 
supplier’s  return.  It  does  this  by  replacing  references  to  specific  license 
holders  in  some  places  with  the  generic  reference  to  "person  receiving  the 
fuel"  and  by  adding  references  to  "importer"  in  others. 

Section  15:  Allows  a supplier  to  take  a deduction  on  the  supplier’s  return  for 
taxes  paid  by  the  supplier  on  fuel  that  was  subsequently  sold  at  retail  to  a 
person  who  is  exempt  from  tax  and  who  used  a card  issued  by  the  supplier  to 
indicate  their  tax-exempt  status  w'hen  buying  the  fuel. 

Section  16:  Adds  importers  to  the  groups  of  license  holders  that  must  receive 
certain  information  from  suppliers  and  about  whom  the  suppliers  must  notify 
the  Department. 

Section  17;  Clarifies  that  anyone  who  pays  tax  on  fuel  that  is  exempt  from  tax 
can  apply  for  a refund  of  the  tax  p^d. 

Section  18:  Adds  a civil  penalty  for  failure  to  get  an  importer  confirmation 
number.  Current  law  contains  no  penalty.  The  proposed  penalty  is  the  same 
as  the  penalty  for  failure  to  obtain  a diversion  number  to  take  fuel  to  a state 
other  than  the  one  listed  on  the  fuel’s  shipping  document  as  the  destination 
state  of  the  fuel. 

Section  19:  Clarifies  that  the  penalty  for  using  dyed  diesel  or  other  non-tax- 
paid  fuel  in  a highway  vehicle  applies  to  all  fuel  used  in  the  vehicle.  Current 
law  applies  the  penalty  to  fuel  used  "for  a highway  use."  This  language  can 
be  construed  to  mean  that  a vehicle  that  is  parked  at  a rest  area  or  the  parking 
lot  of  company  and  that  has  dyed  diesel  in  its  tanks  is  not  subject  to  the 
penalty  because  the  fuel  is  not  at  that  moment  being  used  for  a highway  use. 

Section  20:  Clarifies  that  failure  to  pay  a tax  under  the  former  motor  fuel  tax 
laws  is  to  be  treated  the  same  as  a failure  to  pay  under  the  revised  laws.  When 
tax  at  the  rack  was  implemented,  the  existing  motor  fuel  tax  laws  were 
repealed  and  replaced  by  the  new  provisions.  Many  assessments  for  taxes 
owed  under  the  former  laws  have  not  been  paid. 
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Section  21:  Makes  a technical  change  to  accommodate  the  addition  of  a new 
statute  in  Section  20  to  come  after  G.S.  105-449.122.  Statutes  with  headmgs 
of  miscellaneous  requirements  are  typically  the  last  statute  in  a Part  or  Artie  e 
and  this  statute  will  no  longer  be  the  last  one. 

Section  23:  Requires  a retailer  or  bulk  user  of  alternative  fuel  that  will  be  the 
taxpayer  for  the  fuel  to  post  a bond. 

Section  24:  Changes  when  the  liability  for  tax  on  certain  alternative  fuel 
accrues.  The  section  allows  those  retailers  and  users  that  use  the  same  storage 
tank  for  highway  and  nonhighway  alternative  fuel  to  pay  tax  on  the  highway 
alternative  fuel  when  it  is  metered  from  the  tank.  Current  law  requires  taxes  on 
alternative  fuel  to  be  paid  when  the  fuel  is  delivered  to  the  retailer  of  the  fuel 
or  the  bulk  user  of  the  fuel.  For  alternative  fuel  used  for  a dual  purpose,  the 
provider  of  the  fuel  does  not  know  how  much  fuel  will  be  used  for  a highway 
purpose  when  the  fuel  is  delivered  to  the  retailer  or  user. 

Section  25:  AUows  retailers  and  bulk-end  users  of  alternative  fuel  to  store  the 
fuel  in  a tank  that  holds  both  highway  and  nonhighway  alternative  fuel  if  the 
tank  has  separate  metering  devices  to  measure  fuel  that  is  used  for  a highway 
use  and  fuel  that  is  used  for  some  other  purpose. 

Section  26:  Makes  all  sections  of  the  act  except  three  clarifying  changes 
effective  October  1,  1997.  The  three  clarifying  sections  are  effective  when  the 
act  becomes  law. 
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97-LCX-001( 1. 1 ) (Z) 

(THIS  IS  A DRAFT  AND  IS  NOT  READY  FOR  INTRODUCTION) 


Short  Title:  Revenue  Laws  Technical  Changes.  (Public) 


Sponsors:  Senators  Cochrane,  Cooper,  Kerr,  Shaw  and  Soles. 


Referred  to: 


1 A BILL  TO  BE  ENTITLED 

2 AN  ACT  TO  MAKE  TECHNICAL  AND  CONFORMING  CHANGES  TO  THE  REVENUE 

3 LAWS  AND  RELATED  STATUTES. 

4 The  General  Assembly  of  North  Carolina  enacts: 

5 Section  1.  G.S.  14-407  is  repealed. 

6 Section  2.  Effective  January  1,  1997,  G.S.  105-23 (b) 

7 reads  as  rewritten: 

8 "(b)  Exception.  — An  inheritance  tax  return  is  not  required 

9 to  be  filed  for  an  estate  that  meets  all  of  the  following 
10  conditions: 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22  "S 


(1)  Its  beneficiaries  are  all  either  Class  A 

beneficiaries,  as  described  in  G.S.  105-4 (a),  or 
the  surviving  spouse. 

(2)  Its  gross  value,  including  the  value  of  transfers 

over  which  the  decedent  retained  an  interest  and 
the  value  of  gifts  made  within  three  years  before 
the  decedent's  death,  as  provided  in  G.S. 

105-2(a)(3),  is  less  than  -fow; — hundred — fifty 
thoucand  — ($450,000) . six  hundred  thousand 

dollars  ($600,000)." 

Section  3.  G.S.  105-130.22  reads  as  rewritten: 
105-130.22.  Tax  credit  for  construction  of  dwelling  units  for 


23  handicapped  persons. 
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There  shall  be  is  allowed  to  corporate  owners  of  multifamily 
rental  units  located  in  North  Carolina  Uiis — Sta^  as  a credit 
against  the  tax  imposed  by  this  Division,  an  amount  equal  to  five 
hundred  fifty  dollars  ($550.00)  for  each  dwelling  unit 
constructed  by  sueh — corporate — owner — Uie — corporate — owner 
that  comforms  to  tho  requiromentc  of  section  (11x4  Volume  I-C  of 
the  North  Carolina  Building  Code  for  the  taxable  year  within 

8 which  the  construction  of  s«eb  the  dwelling  unit  is  completed; 

9 provided,  that  credit  will  be  allowed  under  this  section  only  for 

10  the — number — of — seob  completed.  The  credit — i^ — allowed — only — for 

11  dwelling  units  completed  during  the  taxable  year  wbioh  that  were 

12  required  to  be  built  in  compliance  with  coction  (11x4  Volume  I-C 

13  of  the  North  Carolina  Building  Code-; — provided  further, — that  if 

14  Code.  If  the  credit  allowed  by  this  section  exceeds  the  tax 

15  imposed  by  this  Division  reduced  by  all  other  credits  allowed  by 

1 6 the  provicionB  of — this — Pivis ion-, — such — exces s — shal'l be  allowed 

17  against — the  tax — imposed — by — this — DatVisaion  allowed,  the  excess  may 

18  be  carried  forward  for  the  next  succeeding  year^ — and  provided 

19  further-,  that  in  year.  In  order  to  secure  the  credit  allowed  by 

20  this  section  the  corporation  shall  file  with  its  income  tax 

21  return  for  the  taxable  year  with  respect  to  which  such  credit  is 

22  to — be — claimed,  a copy  of  the  occupancy  permit  on  the  face  of 

23  which  there — shall — be  ^ recorded  by  the  building  inspector  the 

24  number  of  units  completed  during  the  taxable  year  which  conform 

25  to  section  ( 1 lx-)-  that  conform  to  Volume  I-C  of  the  North  Carolina 

26  Building  Code.  When  he -has  recorded  After  recording  the  number  of 

27  euob  these  units  on  the  face  of  the  occupancy  permit,  the 

28  building  inspector  shall  promptly  make  and  forward  a copy  of  the 

29  permit  to  the  Speoial — Office — for — the — Handicapped,  Building 

30  Accessibilty  Section  of  the  Department  of  Insurance." 

31  Section  4.  G.S.  150-151.1  reads  as  rewritten: 

32  "S  105-151.1.  Tax  credit  for  construction  of  dwelling  units  for 

33  handicapped  persons. 

34  There  ehaii — be  is  allowed  to  resident  owners  of  multifamily 

35  rental  units  located  in  North  Carolina  this  State  as  a credit 

36  against  the  tax  imposed  by  this  Division  an  amount  equal  to  five 

37  hundred  fifty  dollars  ($550.00)  for  each  dwelling  unit 

38  constructed  by  the  resident  owner  that  conforms  to  Volume  I-C  of 


which  the 

construction 

iur  tne  caxaDie  year  wi 
of  the  dwellinq  unit  is  comoleted. 

The 

credit  is 

allowed 

only 

for  dwellinq  units  comoleted  during 

the 

taxable  year  that 

were 

required  to  be  built  in  compliance 

with 

43  Volume  I-C  of  the  North  Carolina  Building  Code.  If  the  credit 

44  allowed  by  this  section  exceeds  the  tax  imposed  by  this  Division 
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1 rfiduced by other  credits  allowed,  the  excess  may  be  carried 

2 forvard  for  the  next,  succeeding  year.  In  order  bo  claim  the 

3 credit  allowed  by  this  section,  the  taxpayer  shall  file  with  its 

4 income  tax  return  a copy  of  the  occupancy  permit  on  the  face  of 

5 which  is  recorded  by  the  building  inspector  the  number  of  units 

6 completed  during  the  taxable  year  that  conform  to  Volume  I-C  of 

7 the  North  Carolina  Building  Code.  After  recording  the  number  of 

8 these  units  on  the  face  of  the  occupancy  permit/  the  building 

9 inspector  shall  promptly  forward  a copy  of  the  permit  to  the 

10  Building  Accessibility  Section  of  the  Department  of  Insurance. 

11  to  the  recoaunendations — o£ — section — (11k) — — the  North  Carolina 

12  Building  Code — f-or.  the  taxable  year  within  which  ■ the  construction 

13  of  the  dwelling-units  is  completed?  provided, — that  credit  will  -be 

14  allowed  under  this — section-  only — for  the  number  of  dwelling-  units 

15  completed  during--the  taxable  year  that  were  required  to  be  built 

16  -in — compliance  with — section — (-1  lx ) — of — the  North  Carolina  Bu-ilding 

17  Code; — provided — further, — that — if — the — credit — allowed — by — this- 

18  section  exceeds — the  tax — imposed— by  this  Pi  vis  ion  reduced  by  all 

19  other — credits — allowed — by — this — Piv-ision, — the — excess — shall — be 

20  allowed  as — a credit ■ against  the -tax — imposed -by- this  Pivision  for 

21  the  next  succeeding  year; — and  provided  further, — that  in  order  to 

22  secure  the  credit  allowed -by  this  section  the  taxpayer  shall  file 

23  with  the — income  tax — return — for  the  taxable  year  with  respect  to 

24  which  the  credit  is  to  be  claimed,  a copy  of  the  occupancy  permit 

25  on — the  face — of — which — there — shail — be — recorded — by — the — building 

26  inspector — the — number  of  units — completed -during  the  taxable  year 

27  that — conform — to — section — ( 11-a-) — of — the — North — Carolina — Building 

28  Code. After — recording — the — nuniber — of — units — on — the — face — of — the 

29  occupancy  permit, — the  building  inspector  shalf  promptly  forward  a 

30  copy — of — the — permit  to — the — Special  Office — for  the — Handicappedy 

31  Pepartment  of  Insurance.'* 

32  Section  5.  G.S.  105-163.010  reads  as  rewritten: 


33  "S  105-163.010.  (Repealed  effective  for  investments  made  on  or 

34  after  January  1,  1999)  Definitions. 


35 

36 

The  following  definitions 

apply  in  this  Division: 

- An  individual — or — bus-iness that 

controlled by-, — or — is  under  common 

IP 

another individual — or — bus iness . 

IQ 

A corporation , partnership, 

40 

41 

42 

43 

44 

nr  rn^n  nrnnr  i n*-nrc  K i rj nnoratofi far 

4^ 

profit ■ 

rols — an — entity — if — the 

.4 -J  .-lar"*- 1 ir  nr  ■>  i r-^ct  J y . mem  than tOH 

percent — ( 10%- 

) — of — the — voting — securities — of — that 
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24 
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27 

28 
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entity^ 


— cubdivieion, — fehe 


'irotinp  moonn  a cocur^ty  that,  (t)  confet^ 

upon  th^  viniHnr  tho  right  to  vote  far  the  aloctiott 
Qf  thn  direcfeorfr  or  nimilri. 


of  momberc  of  tna  doq»m  ”■  — ^ 

govorning  body  nf  thf»  bviginf»t^ ^ 

con"ort^>'T»  ^ni-n  or  ontitloc  the  holdfff-  to  rocoive 
upon  itr  ^^^nr-n-im  a 60curi1-v  that  ronf^rc  cuch.^ 
right  to  votift — A gonerol  partnorehip  tntereet  ic  ^ 
voting  cocurity^ 

Equity-  cocurity. 

intoreet- 


or — auv 
dabt — that 


-M)- 


Cotnreon — ctockir- 
-a — partnerehifir 


preferred  Etocky 
— er — eubordinatod 


ic  con^'*^^'*' — into-7 — or — ent  itlec — tha 
holder  to  rocoivo  up^>^ — its  exercise; — cororoon  stock; 
prof  or  red — stock  j or  an — interest — m— a partnership^ 
Financial — institution. — — A business — that — rs — ( i ) a 

bank  hold;»"0 — company-, a« — defined — in — tbe — Bank 

Holding — Company  Act — of — 19&6-, — 1-2 — U. S.C. — — 1841  et 

cog-,  or its wholly-owned subsidiary-, (-ii| 

registered  as-  a broker-dealer  under  the-- Securities 
Exchange  Act  of  1934,  15  U.S.C.  SS  78a  et  seq.,  oc 
its — wholly-owned — subsidiari^, — ( ii-i) — an — investment 
company  as  defined  in  the-lnvestment  Company  Act  ot 
194C, — 15  U.S.C. — S§  80a-l  et  seq.,  whether  or  not  it 
is — required — to — register — under — that — aob, — (iv^ — » 
small  -business  investment  company  as  defined  in  the 
Small  Business  Investment  Act  of  1958, — 15  U.S.C. 

— ot — seq. , — fA«-) — a — pension — or — profit-sharing  fuad 
or — tr-ust, — or — (-vi) — a — bank, — savings — inctitutioftr 

brust — company , financial services company-, — w 

insurance company ; provided , however , that — * 

business , — other — than — a — small — bus  iness — investment 
company , — is — not — a — f inancial — institution — if — its — net 
worth , — when — added — to — the — net — worth — of  all — of— its 

affiliates , is — less — than — ten — million — doHars 

I 000 ) ; — provided — further , — however-, — that — a 

if— it-dees 


business — is — not — a — financial 


4^ 


-institution 

not  generally  market — its — servicoc — to — tho  public  and 

controlled — by — a — bus  inocc — that — is — notr— a 
f-mancial — i-nci-  -j  f qj^ 

R^P^sfed-by— Session-taws-^-Wil-,— e— 

Garolma Enterprico Corporation^ ^ 

corporation  nrtabliched  in  accordanco  with-Artisls 
-3-- of  Chapter  SlA  of  thn  Gonuiul statutes— 
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limited — partnership — in — which — a — Nor-th — Caroline 
Enterprise  Corporation-  is  the  only  general  partner- 

(■6b)  Pass-through — entity. — -- — An — entity — or — business 

including a limited partnership, a general- 

partnership, a 3^1nt — venture, a Subchapter — S 

Corporation, — or -a  limited  -liability  company-, — all  of 
which — Is — treated — as — owned  by — individuals — or — other- 
entities — under — the — federal — tan — lawoT — in  which  the 
owners — report — their — share — of — the  incomoi — losses , 
and — credits — from — the — entity — or — business — on — their 

income  tax  returns — filed  with  -this — State. For  the 

purpose of this Division, an owner of a 

pass-through— entity — is — an — individual — or — ontity  who 
is  treated  as  an  owner  under  the  federal  tax  laws . 
Quali-f-ied  business — venture. — --  A business — that — (-re- 
engages— primaril-y — in — manufacturing, — process  rng-r 
wa r ehou sing-, — wholesal ing7 — research  and  development-r 

er a sorvice-related — industry-, and (-ii) is 

registered  with  the  Secretary  of  Stato  under  C.S.- 
105-163.013^ 

( 8 ) Qualified — grantee — business . — — — A business — that  (r)- 
has — received — during — the — preceding — three — years — a 
grant  or — other — funding — from — the — North — Carolina 

Tochnological — Dovolopment — Authorityr the — North 

Carolina  T'lar-hTirti r>gS ral  nnvnlopmant  Authority-^ — Inc w-r 

north Carolina — First — Flight, Inc.-, the — North 

Carol  in ff  p^<-»t-f,nhnr>Tngy  Center, — the  Microelectronros 

Conter of — North — Carolina, — the — Kenan — Institute — for 

Eng inooring , — Technology  and 'Science, — or — the — Fodoral 
Small  BucinpFf — Innovation — Resear-oh — Program-, — and 
(ii)  is  registered — with — the  Socretary — of — State 
under — C » S . — 105- 16  3.013. 

( 9 y Ropoalod  by  Laws — 1993-7 — o-. — 4-4-3-, — s-.  1-.- 

( 9a ) Roal  business.  --  A-business  that-rs 

imrolTod  in  r-aiat-nH  tn  tho  brokerage,  selling,- 

purchari"?, leasing, operating, or — managing  of 

hotel  f-r motels, — nursing — homes — or — other — lodging 

fgcilit.ifl^*=-r — gol-f — Gourses-,r — sports — or  social  clubSr 
roctaurantff f — storage — facilities^ — or  commorcial  or 

rocidontial lots or buildings is a reai 

octate-rolated business, except that a — -rea4 

octate-Tolated — business — does — not — include — (-i-) — a 
bucinocff  t-Har  purchases  or  leases  roal  estate  from 
others  — tbe — purpose — of — providing — itsel-f — witl» 
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facilitier  i.thirh  tn  conduct  a bucineee  that  i& 

not  itcoTf  P n-rolatod  bucinesB  or  (ii)  a 

busine&€ « not othorwisn a 

octato-rnlff^-'^^  hMcinnrc  hut  that  leases,  subleasecr 
or  othorwise — provides — to — one — ojf — »o*=o  other  per  gone 
a nuniber — of — cquaro  foot — of  gpac©  which  m the 
aggro'jate — does — not — oxceed — fifty — percent  ( 50% ) ot 
the  number  of  cquaro  feet  of  space  occupied  by  the 
business — foj? — its — other  activities-- 
( 9b)  Selling — oj? — leasing — at — retail-^ — “ — A — businecc — le 
colling  or  i«ae^ng  at  rntail  if  the  business- either 

colls  or  leases  any  product  or  serv-ice  of  any 

nature  from — a — store — off — other — location — open  to  the 
public — generally — or  ( li ) sells — off — leases — products 
or  cervices — of — any — nature — by — means — other — than — to — or 
through — one — or — more — other — bus  ines  ses-»- 
( 9c ) Service-related — industry . — ■“ — A — business — is — engaged 

in  a corvice-related — industry-, — whether — oj? — not — it 

also — sells — a product, — if — it  provides — services— to 
cuctomers — or — clients — and — does — not — as — a — substantial 
part  of  its  business  engage  in  a-businesc  described 

in  G.S^ — 105-163. 013(b)  (4->-^ A business — is — engaged 

as — a — substantial — part — of — its — busines-s — in — an 
activity  described — in  G.  S-. — 1 0 5--16 3.013(b)(4) — if — (-i-)- 
i^e — gross — revenues — derived — from — aii — activities 
described — in — that — subdivision — exceed — twenty- five 
percent — ( 35%-) — of — its — gross — revenues — in — any — fiscal 
year — or — (-ii^ — it — is — established — as — one — of — its 

primary — purposes to — engage in — any activities 

described — in — that — subdivis-ion , — whether — or — not — its 

purposes were stated in its articles of 

incorporation- or  similar  organ! aation- document s-.- 
( 10)  Security-. — --  A security  as  defined — in  Section  3(1-)- 
of  the  Securities  Act  of — 1SSS-, — 15  U.S.C. — S — 77b(  1 )-- 
( 11-)-  Subordinated  debt. — — — Indebtedness  that — (-i-) — by  its 

terms matures five or — more — years after — its 

issuance-, ( ii ) is not — secured , and ( i i i-) ^ 

subordinated — to — al4 — other — indebtedness — of — the 
issuer — issued — or — to — be — issued — to — a — f inanciai 

institution — other — than — a — f4nancial inctitutioe 

described  in  subdivisions — f-5)  ( i i ) — through  ( 5 ) ( v)  oi 

this — section. Any — portion — of — indebtedness — that 

matures  earlier — than — five — years — a f ter its — iccuance 

is  not  subordinated  dobt. 
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X-U-  An  individual  or  business  that 

controls,  is  controlled  by,  or  is  under  common 
control  with  another  individual  or  business. 

JL^J.  Business . a corporation, partnership, 

association,  or  sole  proprietorship  operated  for 
profit. 

( 3 ) Control.  — A person  controls  an  entity  if  the 
person  owns,  directly  or  indirectly,  more  than  ten 
percent  (10%)  of  the  voting  securities  of  that 
entity.  As  used  in  this  subdivision,  the  term 
* voting  security'  means  a security  that  (i)  confers 
upon  the  holder  the  right  to  vote  for  the  election 
of  members  of  the  board  of  directors  or  similar 
governing  body  of  the  business  or  (ii)  is 
convertible  into,  or  entitles  the  holder  to  receive 
upon  its  exercise,  a security  that  confers  such  a 
right  to  vote.  A general  partnership  interest  is  a 
voting  security. 

( 4 ) Equity  security.  — Common  stock,  preferred  stock, 
or  an  interest  in  a partnership,  or  subordinated 
debt  that  is  convertible  into,  or  entitles  the 
holder  to  receive  upon  its  exercise,  common  stock, 
preferred  stock,  or  an  interest  in  a partnership. 

( 5 ) Financial  institution.  — A business  that  is  (i)  a 
bank  holding  company,  as  defined  in  the  Bank 
Holding  Company  Act  of  1956,  12  U.S.C.  SS  1841  et 
seq.,  or  its  wholly-owned  subsidiary,  (ii) 
registered  as  a broker-dealer  under  the  Securities 
Exchange  Act  of  1934,  15  U.S.C.  SS  78a  et  seq.,  or 
its  wholly-ovmed  subsidiary,  (iii)  an  investment 
company  as  defined  in  the  Investment  Company  Act  of 
1940,  15  U.S.C.  SS  80a-l  et  seq.,  whether  or  not  it 
is  required  to  register  under  that  act,  (iv)  a 
small  business  investment  company  as  defined  in  the 
Small  Business  Investment  Act  of  1958,  15  U.S.C.  SS 
661  et  seq.,  (v)  a pension  or  profit-sharing  fund 
or  trust,  or  (vi)  a bank,  savings  institution, 
trust  company,  financial  services  company,  or 
insurance  company;  provided,  however,  that  a 
business,  other  than  a small  business  investment 
company,  is  not  a financial  institution  if  its  net 
worth,  when  added  to  the  net  worth  of  all  of  its 
affiliates.  is  less  than  ten  million  dollars 
($10,000,000);  provided  further,  however,  that  a 
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business  is  not  a financial  institution — if — it does 

not  generally  market  its  services  to  the public and 

it  is  controlled  by  a business  that  is ^^ot  a 

financial  institution. 

( 6 ) North  Carolina  Enterprise  Corporation. — b. 

corporation  established  in  accordance with — Article 

3 of  Chapter  53A  of  the  General  Statutes  or  a 
limited  partnership  in  which  a North  Carolina 
Enterprise  Corporation  is  the  only  general  partner. 

( 7 ) Pass-through  entity.  — An  entity  or business, 

including  a limited  partnership,  a general 

partnership,  a loint  venture,  a Subchapter  S 
Corporation,  or  a limited  liability  company,  all  of 
which  is  treated  as  ov«med  by  individuals  or  other 
entities  under  the  federal  tax  laws,  in  which  the 
owners  report  their  share  of  the  income,  losses, 
and  credits  from  the  entity  or  business  on  their 
income  tax  returns  filed  with  this  State.  For  the 
purpose  of  this  Division,  an  owner  of  a pass- 
through entity  is  an  individual  or  entity  who  is 
treated  as  an  owner  under  the  federal  tax  laws. 

( 8 ) Qualified  business  venture.  — A business  that  (i) 
engages  primarily  in  manufacturing,  processing, 
warehousing,  wholesaling,  research  and  development, 
or  a service-related  industry,  and  (ii)  is 
registered  with  the  Secretary  of  State  under  G.S. 
105-163.013. 

( 9 ) Qualified  grantee  business.  — A business  that  (i) 
has  received  during  the  preceding  three  years  a 
grant  or  other  funding  from  the  North  Carolina 
Technological  Development  Authority,  the  North 
Carolina  Technological  Development  Authority,  Inc., 
North  Carolina  First  Flight,  Inc.,  the  North 
Carolina  Biotechnology  Center,  the  Microelectronics 
Center  of  North  Carolina,  the  Kenan  Institute  for 
Engineering,  Technology  and  Science,  or  the  Federal 
Small  Business  Innovation  Research  Program,  and 
(ii)  is  registered  with  the  Secretary  of  State 
under  G.S.  105-163.013. 

( 10)  Real  estate-related  business.  — A business  that  is 
involved  in  or  related  to  the  bro)cerage,  selling, 
purchasing,  leasing,  operating,  or  managing 
hotels,  motels,  nursing  homes  or  other  lodging 
facilities,  golf  courses,  sports  or  social  clubs, 


Page  164 


97-LCX-001( 1.1) 


GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 


SESSION  1997 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 


restaurants/  storage  facilities^  or  commercial  or 
residential  lots  or  buildings  is  a real  estate- 
related  business,  except  that  a real  estate-related 
business  does  not  include  (i)  a business  that 
purchases  or  leases  real  estate  from  others  for  the 
purpose  of  providing  itself  with  facilities  from 
which  to  conduct  a business  that  is  not  itself  a 
real  estate-related  business  or  (ii)  a business 
that  is  not  otherwise  a real  estate-related 
business  but  that  leases,  subleases,  or  otherwise 
provides  to  one  or  more  other  persons  a number  of 
square  feet  of  space  which  in  the  aggregate  does 
not  exceed  fifty  percent  (50%)  of  the  number  of 
square  feet  of  space  occupied  by  the  business  for 
its  other  activities. 

( 11 ) Security.  — A security  as  defined  in  Section  2(1) 
of  the  Securities  Act  of  1933,  15  U.S.C.  S 77b(l). 

( 12 ) Selling  or  leasinq  at  retail.  — A business  is 
selling  or  leasing  at  retail  if  the  business  either 
(i)  sells  or  leases  any  product  or  service  of  any 
nature  from  a store  or  other  location  open  to  the 
public  generally  or  (ii)  sells  or  leases  products 
or  services  of  any  nature  by  means  other  than  to  or 
through  one  or  more  other  businesses. 

(13)  Service-related  industry.  — A business  is  engaged 
in  a service-related  industry,  whether  or  not  it 
also  sells  a product,  if  it  provides  services  to 
customers  or  clients  and  does  not  as  a substantial 
part  of  its  business  engage  in  a business  described 
in  G.S.  105-163. 013(b) (4) . A business  is  engaged 

as  a substantial  part  of  its  business  in ^ 

Activity  described  in  G.S.  105— 163.013(b) (4 ) if  (i) 
its  gross  revenues  derived  from  all  activities 
described  in  that  subdivision  exceed  twenty-five 
percent  (25%)  of  its  gross  revenues  in  any  fiscal 

year  or  (ii)  it  is  established  as  one of  its 

primary  purposes  to  engage  in any — activities 

described  in  that  subdivision,  whether  or  not  its 

purposes  were  stated  in  its articles of 

i^rporation  or  similar  organization  documents., 

(14)  Subordinated  debt.  — Indebtedness  that  (i)  by  its 

rerms  matures  five  or  more years after 

issuance,  (ii^  is  not secure^ and — (liij 

7::^dinkte6  to  all  other  indebtedness  of  the 
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issuer  issued  or  to  be  issued  to  a financial 
institution  other  than  a financial — institution 
rt^srrihed  in  subdivisions  (5)(ii)  through  (5)(v)  of 
this  section.  Any  portion  of  indebtedness  that 
matures  earlier  than  five  years  after  its — issuance 
is  not  subordinated  debt«" 

Section  6.  G.S.  105-163.1(8)  is  repealed. 

Section  7.  G.S.  105-164.3(15)  reads  as  rewritten: 

Ilf  2^5 ^ II Sale"  Sale  or  selling.  The  transfer  of  title 
or  possession  of  tangible  personal  property, 
conditional  or  otherwise,  in  any  manner  or  by  any 
means  whatsoever,  for  a consideration  paid  or  to 
be  paid. 

The  term  includes  the  fabrication  of  tangible 
personal  property  for  consumers  by  persons  engaged 
in  business  who  furnish  either  directly  or 
indirectly  the  materials  used  in  the  fabrication 
work.  The  term  also  includes  the  furnishing  or 
preparing  for  a consideration  of  any  tangible 
personal  property  consumed  on  the  premises  of  the 
person  furnishing  or  preparing  the  property  or 
consumed  at  the  place  at  which  the  property  is 
furnished  or  prepared.  The  term  also  includes  a 
transaction  in  which  the  possession  of  the  property 
is  transferred  but  the  seller  retains  title  or 
security  for  the  payment  of  the  consideration. 

If  a retailer  engaged  in  the  business  of 
selling  prepared  food  and  drink  for  immediate  or 
on-premises  consumption  also  gives  prepared  food  or 
drink  to  its  patrons  or  employees  free  of  charge, 
for  the  purposes  of  this  Article  the  property  given 
away  is  considered  sold  along  with  the  property 
sold.  If  a retailer  gives  an  item  of  inventory  to  a 
customer  free  of  charge  on  the  condition  that  the 
customer  purchase  similar  or  related  property/  the 
item  given  away  is  considered  sold  along  with  the 
item  sold.  In  all  other  cases,  property  given  away 
or  used  by  any  retailer  or  wholesale  merchant  is 
not  considered  sold,  whether  or  not  the  retailer  or 
wholesale  merchant  recovers  its  cost  of  the 
property  from  sales  of  other  property." 

Section  8.  G.S.  105-236 ( 5 )d.  reads  as  rewritten: 

d.  No  double  penalty.  — If  a penalty  is  assessed 
under subdivision  (6)  of  this  section^  hO 


Page  166 


97-LCX-001( 1.1) 


GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 


SESSION  1997 


1 additional  penalty  for  negligence  shall  be 

2 assessed  with  respect  to  the  same  deficiency." 

3 Section  9.  G.S.  105-253 (b) ( 3 ) reads  as  rewritten; 

4 "(3)  All  taxes  due  from  the  corporation  pursuant  to  the 

5 provisions  of  Article  Articles  36C  and  36D  of 

6 Subchapter  V of  this  Chapter  and  all  taxes  payable 

7 under  those  Articles  by  the  corporation  to  a 

8 supplier  for  remittance  to  this  State  or  another 

9 state." 

10  Section  10.  G.S.  105-277.4 (c)  reads  as  rewritten: 

11  "(c)  Property  meeting  the  conditions  for  classification  under 

12  G.S.  105-277.3  shall  be  taxed  on  the  basis  of  the  value  of  the 

13  property  for  its  present  use.  The  difference  between  the  taxes 

14  due  on  the  present-use  basis  and  the  taxes  which  would  have  been 

15  payable  in  the  absence  of  this  classification,  together  with  any 

16  interest,  penalties  or  costs  that  may  accrue  thereon,  shall  be  a 

17  lien  on  the  real  property  of  the  taxpayer  as  provided  in  G.S. 

18  105-355(a).  The  difference  in  taxes  shall  be  carried  forward  in 

19  the  records  of  the  taxing  unit  or  units  as  deferred  taxes,  but 

20  shall  not  be  payable,  unless  and  until  the  property  loses  its 

21  eligibility  for  the  benefit  of  this  classification.  Except  as 

22  otherwise  allowed  under  G.S.  105-277.3,  property  loses  its 

23  eligibility  for  the  benefit  of  this  classification  if  it no 

24  longer  meets  any  requirement  for  classification.  The  tax  for  the 

25  fiscal  year  that  opens  in  the  calendar  year  in  which  a 

26  disqualification  occurs  shall  be  computed  as  if  the  property  had 

27  not  been  classified  for  that  year,  and  taxes  for  the  preceding 


28  three  fiscal  years  which  have  been  deferred  as  provided  herein, 

29  shall  immediately  be  payable,  together  with  interest  thereon  as 

30  provided  in  G.S.  105-360  for  unpaid  taxes  which  shall  accrue  on 

31  the  deferred  taxes  due  herein  as  if  they  had  been  payable  on  the 

32  dates  on  which  they  originally  became  due.  If  only  a part  of  the 

33  qualifying  tract  of  land  loses  its  eligibility,  a determination 

34  shall  be  made  of  the  amount  of  deferred  taxes  applicable  to  that 

35  part  and  that  amount  shall  become  payable  with  interest  as 

36  provided  above.  Upon  the  payment  of  any  taxes  deferred  in 

37  accordance  with  this  section  for  the  three  years  immediately 

38  preceding  a disqualification,  all  liens  arising  under  this 

39  subsection  shall  be  extinguished. 

40  Section  11.  G.S.  105-330. 2(a)  reads  as  rewritten: 

41  "(a)  The  value  of  a classified  motor  vehicle  listed  pursuant 

42  to  G.S.  105-330.3(a)(l)  shall  be  determined  as  follows: 

43  ii\  for  a vehicle  registered  under  the  staggered 

44  system,  the  value  shall  be  determined  annually  as 
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1 of  January  1 preceding  the  date  a new  registration 

2 is  applied  for  or  the  current  registration  expires. 

3 (2)  For  a vehicle  newly  registered  under  the  annual 

4 system,  the  value  shall  be  determined  as  of  January 

5 1 of  the  year  the  new  registration  is  obtained.  For 

6 a vehicle  whose  registration  is  renewed  under  the 

7 annual  system,  the  value  shall  be  determined  as  of 

8 January  1 following  the  date  the  registration 

9 expires. 

10  If  the  value  of  a new  motor  vehicle  cannot  be  determined  as  of 

11  the  date  specified  above,  the  value  of  that  vehicle  shall  be 

12  determined  for  that  year  as  of  the  date  that  model  vehicle  is 

13  first  offered  for  sale  at  retail  in  this  State.  The  ownership, 

14  situs,  and  taxability  of  a classified  motor  vehicle  listed 

15  pursuant  to  G.S.  105-330 . 3 ( a ) { 1 ) shall  be  determined  annually  as 

16  of  the  day  on  which  a new  registration  is  applied  for  or  the  day 

17  on  which  the  current  vehicle  registration  is  renewed,  regardless 

18  of  whether  the  registration  is  renewed  after  it  has  expired. 

19  The  value  of  a classified  motor  vehicle  listed  pursuant  to  G.S. 

20  105-330. 3(a)  (2)  shall  be  determined  as  of  January  1 of  the  year 

21  in  which  the  motor  vehicle  is  required  to  be  listed  pursuant  to 

22  G.S.  105-330. 3{a) (2) . The  ownership,  situs,  and  taxability  of  a 

23  classified  motor  vehicle  listed  or  discovered  pursuant  to  G.S. 

24  105-330.3(a)  (2)  shall  be  determined  as  of  January  1 of  the  year 

25  in  which  the  motor  vehicle  is  required  to  be  listed." 

26  Section  12.  G.S.  105-449. 95(a)  reads  as  rewritten: 

27  "(a)  Calculation.  — At  the  end  of  each  calendar  quarter,  the 

28  Secretary  must  review  the  amount  of  discounts  each  licensed 


29 

distributor 

or 

licensed 

importer  received  under 

G.S. 

105- 

30 

449.93(b) . 

The 

Secretary 

must 

determine  if  the 

amount 

of 

31 

discounts 

the 

distributor 

or 

importer  received 

under 

that 

32  subsection  in  each  month  of  the  quarter  is  less  than  the  amount 

33  the  distributor  or  importer  would  have  received  if  the 

34  distributor  or  importer  had  been  allowed  a discount  on  taxable 

35  gasoline  purchased  by  the  distributor  or  importer  from  a supplis^^ 

36  during  each  month  of  the  quarter  under  the  following  schedule: 

37  Amount  of  Gasoline  Purchased  Percentage 

38  Each  Month  Discount 

39  First  150,000  gallons  2% 

40  Next  100,000  gallons  1 1/2% 

41  Amount  over  250,000  gallons  1%." 

42  Section  13.  G.S.  105-449 . 105 ( e ) reads  as  rewritten: 
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"(e)  Refund  Amount.  The  amount  of  a refund  allowed  under 
this  section  is  the  amount  of  excise  tax  paid,  less  the  amount  of 
any  discount  allowed  on  the  fuel  under  G.S.  105-449.93." 

Section  14.  G.S.  105-449.106  reads  as  rewritten: 

"S  105-449.106.  Quarterly  refunds  for  certain  local  governmental 
entities,  nonprofit  organizations,  and  taxicabs. 

(a)  Government  and  Nonprofits.  — A local  governmental  entity 
or  a nonprofit  organization  listed  below  that  purchases  and  uses 
motor  fuel  may  receive  a quarterly  refund,  for  the  excise  tax 
paid  during  the  preceding  quarter,  at  a rate  equal  to  the  amount 
of  the  flat  cents-per-gallon  rate  plus  the  variable  cents-per- 
gallon  rate  in  effect  during  the  quarter  for  which  the  refund  is 
claimed,  less  one  cent  (1C)  per  gallon.  Any  of  the  following 
entities  may  receive  a refund  under  this  section: 

(1)  A county  or  a municipal  corporation. 

(2)  A private,  nonprofit  organization  that  transports 
passengers  under  contract  with  or  at  the  express 
designation  of  a unit  of  local  government. 

(3)  A volunteer  fire  department. 

(4)  A volunteer  rescue  squad. 

( 5 ) A sheltered  workshop  recognized  by  the  Department 
of  Human  Resources. 

An  application  for  a refund  allowed  under  this  section  must  be 
made  in  accordance  with  this  Part  and  must  be  signed  by  the  chief 
executive  officer  of  the  entity.  The  chief  executive  officer  of  a 
nonprofit  organization  is  the  president  of  the  organization  or 
another  officer  of  the  organization  designated  in  the  charter  or 
bylaws  of  the  organization. 

(b)  Taxi.  — A person  who  purchases  and  uses  motor  fuel  in  a 
taxicab,  as  defined  in  G.S.  20-87(1),  while  the  taxicab  is 
engaged  in  transporting  passengers  for  hire,  or  in  a bus  operated 
as  part  of  a city  transit  system  that  is  exempt  from  regulation 
by  the  North  Carolina  Utilities  Commission  under  G.S.  62- 
260(a)(8),  may  receive  a quarterly  refund,  for  the  excise  tax 
paid  during  the  preceding  quarter,  at  a rate  equal  to  the  flat 
cents-per-gallon  rate  plus  the  variable  cents-per-gallon  rate  in 
effect  during  the  quarter  for  which  the  refund  is  claimed,  less 
one  cent  (1C)  per  gallon.  An  application  for  a refund  must  be 

made  in  accordance  with  this  Part." 

Section  15.  G.S.  105-449.107  reads  as  rewritten: 

"S  105-449.107.  Annual  refunds  for  off-highway  use  and  use  by 

certain  vehicles  with  power  attachments. 

(a)  Off-Highway.  — A person  who  purchases  and  uses  motor  fuel 
for  a purpose  other  than  to  operate  a licensed  highway  vehicle 
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1 may  receive  an  annual  refund  for  the  excise  tax  the  person  paid 

2 on  fuel  used  during  the  preceding  calendar  year  at  a rate  equal 

3 to  the  amount  of  the  flat  cents-per-gallon  rate  in  effect  during 

4 the  year  for  which  the  refund  is  claimed  plus  the  average  of  the 

5 two  variable  cents-per-gallon  rates  in  effect  during  that  year, 

6 less  one  cent  (1C)  per  gallon.  An  application  for  a refund 

7 allowed  under  this  section  must  be  made  in  accordance  with  this 

8 Part. 

9 (b)  Certain  Vehicles.  — A person  who  purchases  and  uses  motor 

10  fuel  in  one  of  the  vehicles  listed  below  may  receive  an  annual 

11  refund  for  the  amount  of  fuel  consumed  by  any  of  the  following 


12  vehicles: 

A concrete  mixing  vehicle. 

A solid  waste  compacting  vehicle. 

A bulk  feed  vehicle  that  delivers  feed  to  poultry 
or  livestock  and  uses  a power  takeoff  to  unload  the 
feed. 

A vehicle  that  delivers  lime  or  fertilizer  in  bulk 
to  farms  and  uses  a power  takeoff  to  unload  the 
lime  or  fertilizer. 

A tank  wagon  that  delivers  alternative  fuel,  as 
defined  in  G.S.  105-449.130,  or  motor  fuel  or 
another  type  of  liquid  fuel  into  storage  tanks  and 
uses  a power  takeoff  to  make  the  delivery. 

The  refund  rate  shall  be  computed  by  subtracting  one  cent  (1C) 

26  from  the  combined  amount  of  the  flat  cents-per-gallon  rate  in 

27  effect  during  the  year  for  which  the  refund  is  claimed  and  the 

28  average  of  the  two  variable  cents-per-gallon  rates  in  effect 

29  during  that  year,  and  multiplying  the  difference  by  thirty-three 

30  and  one-third  percent  (33  1/3%).  An  application  for  a refund 

31  allowed  under  this  section  shall  be  made  in  accordance  with  this 

32  Part.  This  refund  is  allowed  for  the  amount  of  fuel  consumed  by 

33  the  vehicle  in  its  mixing,  compacting,  or  unloading  operations, 

34  as  distinguished  from  propelling  the  vehicle,  which  amount  is 

35  considered  to  be  one-third  of  the  amount  of  fuel  consumed  by  the 

36  vehicle." 


13 
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14 
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15 

(3) 

16 

17 

18 
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19 

20 

21 

(5) 

22 

23 

24 

25 

The  refund 

37  Section  16.  G.S.  105—449.108  reads  as  rewritten: 

38  "S  105—449.108.  When  an  application  for  a refund  is  due. 

39  (a)  Annual  Refunds.  An  application  for  an  annual  refund  of 

40  excise  tax  is  due  by  April  15  following  the  end  of  the  calendar 

41  year  for  which  the  refund  is  claimed.  The  application  must  state 

42  whether  or  not  the  applicant  has  filed  a North  Carolina  income 

43  tax  return  for  the  preceding  taxable  year,  and  must  state  that 

44  the  applicant  has  paid  for  the  fuel  for  which  a refund  is  claimed 
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1 or  that  payment  for  the  fuel  has  been  secured  to  the  seller's 

2 satisfaction. 

3 (b)  Quarterly  Refunds.  — An  application  for  a quarterly 

4 refund  of  excise  tax  is  due  by  the  last  day  of  the  month 

5 following  the  end  of  the  calendar  quarter  for  which  the  refund  is 

6 claimed.  The  application  must  state  that  the  applicant  has  paid 

7 for  the  fuel  for  which  a refund  is  claimed  or  that  payment  for 

8 the  fuel  has  been  secured  to  the  seller's  satisfaction. 

9 (c)  Upon  Application.  — An  application  for  a refund  of  excise 

10  tax  upon  application  under  G.S.  105-449.105  is  due  by  the  last 

11  day  of  the  month  that  follows  the  payment  of  tax  or  other  event 


12  that  is  the  basis  of  the  refund. 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


Section  17.  G.S.  117-19(c),  (d),  and  (e)  are  repealed. 
Section  18.  G.S.  119-15(5)  reads  as  rewritten; 

'S  119-15.  Definitions  that  apply  to  Article. 

The  following  definitions  apply  in  this  Article: 

(5)  Kerosene  supplier.  — Either  of  the  following; 

a . A person  who  supplies  both  kerosene  and  motor 
fuel  and/  consequently/  is  required  to  be 


licensed  under  Part  2 of  Article  36C  of 
Chapter  105  of  the  General  Statutes. 
b.  A person  who  is  not  required  to  be  licensed  as 
a supplier  under  Part  2 of  Article  36C  of 
Chapter  105  of  the  General  Statutes  and  who 
maintains  storage  facilities  for  kerosene  to 
be  used  to  fuel  an  airplane." 

Section  19.  G.S.  119-16. 2(a)  reads  as  rewritten: 

"(a)  When  Required.  — A person  may  not  engage  in  business  as 

29  a kerosene  supplier  unless  the  person  is  licensed  under  Part  2 of 

30  Article  36C  of  Chapter  105  of  the  General  Statutes or  has  a 

31  kerosene  supplier  license  issued  under  this  section.  A kerosene 

32  distributor  is  required  to  have  a kerosene  distributor  license 

33  only  if  the  distributor  imports  kerosene.  Other  kerosene 

34  distributors  may  elect  to  have  a kerosene  distributor  license.  A 

35  licensed  kerosene  distributor  that  buys  kerosene  from  a supplier 

36  licensed  under  Part  2 of  Article  36C  of  Chapter  105  of  the 

37  General  Statutes  has  the  right  to  defer  payment  of  the  inspection 

38  tax  until  the  supplier  is  required  to  remit  the  tax  to  this  State 

39  or  another  state.  A licensed  kerosene  distributor  that  pays  the 

40  tax  due  a supplier  licensed  under  that  Part  by  the  date  the 

41  supplier  must  pay  the  tax  to  the  State  may  deduct  from  the  amount 

42  due  a discount  in  the  amount  set  in  G.S.  105-449.93." 

43  Section  20.  G.S.  159-48(c)  reads  as  rewritten; 
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(2) 


(3) 

(4) 


"(c)  Each  county  is  authorized  to  borrow  money  and  issue  its 
bonds  under  this  Article  in  evidence  thoreof-  of — the — debt  for  the 
purpose  off  in  the  case  of  subdivisions  (1)  to  ( 4 ) , inclucivo^ 
through  (4a)  of  this  subsection,  paying  any  capital  costs  of  any 
one  or  more  of  the  purposes  raont toned — thorein  and/  in  the  case  of 

subdivision  ( S ) , — to — f inance — the — cost — thoroof  • this 

subsection,  to  finance  the  cost  of  the  purpose: 

(1)  Providing  community  college  facilities,  including 
without  limitation  buildings,  plants,  and  other 
facilities,  physical  and  vocational  educational 
buildings  and  facilities,  including  in  connection 
therewith  classrooms,  laboratories,  libraries, 
auditoriums,  administrative  offices,  student 
unions,  dormitories,  gymnasiums,  athletic  fields, 
cafeterias,  utility  plants,  and  garages. 

Providing  courthouses,  including  without  limitation 
offices,  meeting  rooms,  court  facilities  and  rooms, 
and  detention  facilities. 

Providing  county  homes  for  the  indigent  and  infirm. 
Providing  school  facilities,  including  without 
limitation  schoolhouses , buildings,  plants  and 
other  facilities,  physical  and  vocational 
educational  buildings  and  facilities,  including  in 
connection  therewith  classrooms,  laboratories, 
libraries,  auditoriums,  administrative  offices, 
gymnasiums,  athletic  fields,  lunchrooms,  utility 
plants,  garages,  and  school  buses  and  other 
necessary  vehicles. 

(4a)  Providing  improvements  to  subdivision  and 
residential  streets  pursuant  to  G.S.  153A-205. 

(5)  Providing  for  the  octennial  revaluation  of  real 
property  for  taxation." 

Section  21.  G.S.  159l-30(e)  reads  as  rewritten: 

"(e)  Special  obligation  bonds  and  notes  shall  be  special 

35  obligations  of  the  unit  of  local  government  issuing  them.  The 

36  principal  of,  and  interest  and  any  premium  on,  special  obligation 

37  bonds  and  notes  shall  be  payable  solely  from  any  one  or  more  of 

38  the  sources  of  payment  authorized  by  this  section  as  may  be 

39  specified  in  the  proceedings,  resolution,  or  trust  agreement 

40  under  which  they  are  authorized  or  secured.  Neither  the  faith 

41  and  credit  nor  the  taxing  power  of  the  unit  of  local  government 

42  are  pledged  for  the  payment  of  the  principal  of,  or  interest  or 

43  any  premium  on,  any  special  obligation  bonds  or  notes,  and  no 

44  owner  of  special  obligation  bonds  or  notes  has  the  right  to 
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12 

13 

14 
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compel  the  exercise  of  the  taxing  power  by  the  unit  in  connection 
with  any  default  thereon.  Every  special  obligation  bond  and  note 
shall  recite  in  substance  that  the  principal  and  interest  and  any 
premium  on  6uch  the  bond  or  note  are  payable  solely  from  the 
sources  of  payment  specified  in  the  bond  order  or  truetT-  trust 
agreement  under  which  it  is  authorized  or  secured,  provided  that-^ 
if  the  following  conditions  are  met; 

{ 1 ) Any  such  use  of  euoh  these  sources  will  not 
constitute  a pledge  of  the  unit's  taxing  power;  and 

(2)  The  municipality  is  not  obligated  to  pay  such  the 
principal  or  interest  or  premium  except  from  such 
these  sources." 

Section  22.  This  act  does  not  affect  the  rights  or 

liabilities  of  the  State,  a taxpayer,  or  another  person  arising 
under  a statute  amended  or  repealed  by  this  act  before  the 
effective  date  of  its  amendment  or  repeal;  nor  does  it  affect  the 
right  to  any  refund  or  credit  of  a tax  that  accrued  under  the 
amended  or  repealed  statute  before  the  effective  date  of  its 
amendment  or  repeal. 

Section  23.  Section  2 of  this  act  is  effective  January 
1,  1997,  and  applies  to  the  estates  of  decedents  dying  on  or 

after  that  date.  The  remainder  of  this  act  is  effective  when  it 
becomes  law. 
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Explanation  - Revenue  Laws  Technical  Changes 


This  proposal  makes  numerous  technical  and  clarif)'ing  changes  to  the  revenue  laws  cind 
related  statutes.  The  following  table  provides  a section-by-section  analysis  of  the  proposed 
changes. 


Section 

1 


2 

3-4 

5 

6 

7 

8 

9 

10 


11 

12 

13-16 

17 

18-19 

20 

21 

22 

23 


Explanation 

Rep>eals  an  obsolete  statute  that  requires  gun  owners  to  list  their  guns  for 
properh'  taxes.  This  statute  is  not  needed  because  nonbusiness  personal 
propert)'  is  exempt  from  propert)’  taxes  and  the  listing  requirements  for 
business  personal  propert}'  are  contained  in  the  Machiner}'  Act.. 

Increases  the  inheritcince  tax  return  filing  threshold  for  Qass  A beneficiaries 
from  $450,000  to  $600,000  to  conform  to  the  increased  credit  enacted  in  19%. 
Correct  incorrect  cross-references  and  modernize  language. 

Places  definitions  in  alphabetical  order  and  renumbers  them. 

Deletes  the  definition  of  a term  that  is  not  used  in  the  Article. 

Removes  improper  quotation  marks. 

Restores  language  that  w'as  inadvertently  deleted  in  19%  due  to  a redlining 
error. 

Corrects  a grammatical  error. 

aarifies  that  an  owmer  is  liable  for  deferred  taxes  that  have  accrued  on 
property'  valued  at  its  present  use  w'henever  the  property'  loses  its  eligibility 
for  present  use  value  classification.  The  clarification  codifies  the 
Department's  long-standing  interpretation  of  the  use  value  program. 
Restores  the  missing  w'ord  "the." 

Restores  the  missing  w'ord  "or." 

Make  it  clear  that  the  p>er  gallon  motor  fuel  tax  refunds  do  not  apply  to  the 
inspection  tax. 

Repeals  three  obsolete  subsections  concerning  taxes  payable  by  electric 
membership  corporations  for  1965  and  1966. 

Make  it  clear  that  a motor  fuel  supplier  that  sells  kerosene  is  not  required  to 
have  a sepcirate  license  as  a kerosene  supplier. 

Makes  a conforming  change  to  a cross-reference  and  modernizes  language. 
Deletes  an  impropier  comma. 

Provides  a savings  clause. 

Provides  the  effective  date  of  the  act. 
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GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 


SESSION  1997 


S/H 
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Legislative  Proposal  17 
97-RBZ-024 (1.1)* 

(THIS  IS  A DRAFT  AND  NOT  READY  FOR  INTRODUCTION) 


Short  Title:  Permanent  Revenue  Laws  Study  Committee.  (Public) 


Sponsors:  Senators  Kerr,  Cochrane,  Cooper,  Shaw,  and  Soles. 

Representives  Neely,  Blue,  Cansler,  Capps,  Church,  Robinson,  and 
Shubert . 


Referred  to: 


1 A BILL  TO  BE  ENTITLED 

2 AN  ACT  TO  CREATE  A STATUTORY  REVENUE  LAWS  STUDY  COMMITTEE. 

3 Whereas,  the  Legislative  Research  Commission  has  been 

4 authorized  by  the  1977,  1979,  1981,  1983,  1985,  1987,  1989,  1991, 

5 and  1993  General  Assemblies  to  conduct  a study  of  the  revenue 

6 laws  of  North  Carolina;  and 

7 Whereas,  since  1977  the  committee  appointed  by  the 

8 Legislative  Research  Commission  to  study  the  revenue  laws  has 

9 recommended  many  changes  in  the  revenue  laws  in  the  committee  s 

10  attempt  to  improve  these  laws;  and 

11  Whereas,  the  Revenue  Laws  Study  Committee  has  proved  to 

12  be  an  excellent  forum  for  both  taxpayers  and  tax  administrators 

13  to  present  their  complaints  about  existing  law  and  make 

14  suggestions  to  improve  the  law; 

15  Now,  therefore,  the  General  Assembly  of  North  Carolina  enacts: 

16  Section  1.  Chapter  120  of  the  General  Statutes  is 

17  amended  by  adding  a new  article  to  read: 

18  "ARTICLE  12L. 

19  Revenue  Laws  Study  Committee. 

20 
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1 s 120-70.105.  Creation  and  membership  of  the  Revenue  Laws  Stud 


J. 

2 

3 

3 X^\J  1 \J  • ±\J  J m 

Committee. 

T.aws  Studv  Committee  is  established.  The  Committee 

4 

consists  of  16  members  as  follows; 

5 

( 1 ) 

Eiaht  members  appointed  by  tne  rresioenc  Fro 

6 

Tempore  of  the  Senate;  the  persons  appointed  may  be 

7 

members  of  the  Senate  or  public  members. 

8 

ill 

Eight  members  appointed  by  the  Speaker  of  the  House 

9 

of  Representatives;  the  persons  appointed  may  be 

10 

members  of  the  House  of  Representatives  or  public 

11 

12 

members . 

Terms  on  the  Committee  are  for  two  years  and  begin  on  January 

1 3 15  of  each  odd~nuinbered  year,  except  the  terms  of the — initial 

14  members,  which  begin  on  appointment.  Legislative  members n\ay 

15  complete  a term  of  service  on  the  Committee  even  if  they  do  not 

16  seek  reelection  or  are  not  reelected  to  the  General  Assembly,  but 

17  resignation  or  removal  from  service  in  the  General  Assembly 

18  constitutes  resignation  or  removal  from  service  on  the  Committee. 

19  A member  continues  to  serve  until  his  successor  is  appointed.  A 

20  vacancy  shall  be  filled  within  30  days  by  the  officer  who  made 

2 1 the  original  appointment. 


22  S 

120-70.106. 

Purpose  and  powers  of  Committee. 

23 

(a)  The  Revenue  Laws  Study  Committee  may: 

24 

111 

Study  the  revenue  laws  of  North  Carolina  and  the 

25 

administration  of  those  laws. 

26 

ill 

Review  the  State's  revenue  laws  to  determine  which 

27 

laws  need  clarification,  technical  amendment, 

28 

repeal,  or  other  change  to  make  the  laws  concise, 

29 

intelligible,  easy  to  administer,  and  equitable. 

30 

ill 

Call  upon  the  Department  of  Revenue  to  cooperate 

31 

with  it  in  the  study  of  the  revenue  laws. 

32 

ill 

Report  to  the  General  Assembly  at  the  beainning  of 

33 

each  regular  session  concerning  its  determinations 

34 

of  needed  changes  in  the  State's  revenue  laws. 

35  These  powers,  which  are  enumerated  by  way  of  illustration, 

36  shall  be  liberally  construed  to  provide  for  the  maximum  review 

37  by  the  Committee  of  all  revenue  law  matters  in  this  State. 


38  (b)  The  Committee  may  make  interim  reports  to  the  General 

3 9 Assembly  on  matters  for  which  it  may  report  to  a regular  session 

40  of  the  General  Assembly.  A report  to  the  General  Assembly  may 

41  contain  any  legislation  needed  to  implement  a recommendation  of 

42  the  Committee.  When  a recommendation  of  the  Committee,  if 

43  enacted,  would  result  in  an  increase  or  decrease  in  state 
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1 revenues,  the  report  of  the  Committee  must  include  an  estimate  of 

2 the  amount  of  the  increase  or  decrease. 

3 S 120-70.107.  Organization  of  Committee. 

4 (a)  The  President  Pro  Tempore  of  the  Senate  and  the  Speaker  of 

5 the  House  of  Representatives  shall  each  designate  a cochair  of 

6 the  Revenue  Laws  Study  Committee.  The  Committee  shall  meet  upon 

7 the  joint  call  of  the  cochairs. 

8 (b)  A quorum  of  the  Committee  is  nine  members.  No  action  may 

9 be  taken  except  by  a majority  vote  at  a meeting  at  which  a quorum 

10  is  present.  While  in  the  discharge  of  its  official  duties,  the 

11  Conunittee  has  the  powers  of  a joint  conunittee  under  G.S.  120-19 

12  and  G.S.  120-19.1  through  120-19.4. 

13  (c)  The  Conunittee  shall  be  funded  by  the  Legislative  Services 

14  Commission  from  appropriations  made  to  the  General  Assembly  for 

15  that  purpose.  Members  of  the  Committee  receive  subsistence  and 

16  travel  expenses  as  provided  in  G.S.  120-3.1  and  G.S.  138-5.  The 

17  Committee  may  contract  for  consultants  or  hire  employees  in 

18  accordance  with  G.S.  120-32.02.  The  Legislative  Services 

19  Commission,  through  the  Legislative  Administrative  Officer,  shall 

20  assign  professional  staff  to  assist  the  Committee  in  its  work. 

21  Upon  the  direction  of  the  Legislative  Services  Commission,  the 

22  Supervisors  of  Clerks  of  the  Senate  and  of  the  House  of 

23  Representatives  shall  assign  clerical  staff  to  the  Committee. 

24  The  expenses  for  clerical  employees  shall  be  borne  by  the 

25  Committee. '' 

26  Section  2.  This  act  is  effective  when  it  becomes  law. 
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Explanation  - Permanent  Revenue  Laws  Study  Committee 
Legislative  Proposal  17 

This  proposal  creates  a statutory  Revenue  Laws  Study  Committee.  The 
Legislative  Research  Commission  has  been  authorized  to  conduct  a study  of  the 
revenue  laws  of  North  Carolina  for  the  past  twent)'  years.  Since  1977,  the 
Revenue  Laws  Study  Committee  has  recommended  many  changes  in  the 
revenue  laws  in  the  committee's  attempt  to  improve  these  laws.  The  Revenue 
Laws  Study  Committee  has  proven  to  be  an  excellent  forum  for  both  taxpayers 
and  tax  administrators  to  present  their  complaints  about  existing  laws  and  make 
suggestions  to  improve  the  law.  For  these  reasons,  the  Committee  recontmends 
the  creation  of  a permanent  Revenue  Laws  Study  Committee. 

The  proposal  maintains  the  structure  and  scope  that  the  Legislative 
Research  Commission  has  given  the  Committee  over  the  past  twenty  years.  It 
would  have  sixteen  members:  eight  appointed  by  the  President  Pro  Tempore  of 
the  Senate  amd  eight  appointed  by  the  Speaker  of  the  House  of  Representatives. 
The  members  appointed  could  be  public  members  or  members  of  the  respective 
appointing  authority's  house.  The  members  of  the  Committee  would  serve  for 
tv\'o  years. 

The  proposal  gives  the  study  of  the  revenue  laws  a broad  scop>e  so  that  the 
Revenue  Laws  Study  Committee  can  provide  for  the  maximum  review  of  all 
revenue  law  matters  in  the  State.  The  Committee  must  report  to  each  regular 
session  of  the  General  Assembly  and  it  may  make  interim  reports  as  needed. 
When  a recommendation  of  the  Committee,  if  enacted,  would  result  in  an 
increase  or  decrease  in  State  revenues,  the  report  of  the  Committee  must  include 
cin  estimate  of  the  amount  of  the  increase  or  decrease. 

The  act  is  effective  when  it  becomes  law. 


-178- 


c*r*-.v. n>|4. !»  -■  - 

■\  ..  igj,  ■ 


' *V.  ^ 

->  '.mitinrC' 


■a  *' 


i»  >.  


^jwr-A 


•>  ■ ■• 'i*^.  (ili.  '■■vr.  »•  »«rf  ■■ipnilB 

*KK*.fi *-*-■■.•  ■'  ■’  I"--’-'' • ■'■’-‘"*’ 

r.  «»  -I  Jffru  "»Ti  <”  ^UI~*fW"«»*  »»  ■•» 

> \k»»-  w ' 

V -.  - : aft*—..,--  -aunim^  ••  -?  #rr  ^ ^ 

..  ,.  V 'T.-J.  •*>-■  -ft  t - ’• 

^ <*!•»»* 

- -Oftaww^'**  yj»l  !>’>'*»««>'-  • -■'^:‘’T»*»- 

Ti  *»' 


,»t 


■miff  JH****^“^’ 

* f*  4ii»i(fli  -flu  -i»'-  '• 

4k  T-  •-'  ^ 

^ m irc^r^<BP»A  . -»  » 

•»  •<'<«*  aii‘.  i,'.-  .«♦* 


/!' 


APPENDIX  A 


AUTHORIZING  LEGISLATION 


GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 
1995  SESSION 
RATIFIED  BILL 


CHAPTER  542 
HOUSE  BILL  898 

AN  ACT  TO  AUTHORIZE  STUDIES  BY  THE  LEGISLATIVE  RESEARCH 
COMMISSION,  TO  CREATE  AND  CONTINUE  VARIOUS  COMMISSIONS,  TO 
DIRECT  STATE  AGENCIES  AND  LEGISLATIVE  OVERSIGHT  COMMITTEES  AND 
COMMISSIONS  TO  STUDY  SPECIFIED  ISSUES,  TO  MAKE  VARIOUS 
STATUTORY  CHANGES,  AND  TO  MAKE  TECHNICAL  CORRECTIONS  TO  CHAPTER 
507  OF  THE  1995  SESSION  LAWS. 

The  General  Assembly  of  North  Carolina  enacts: 

PART  I. TITLE 

Section  1.  This  act  shall  be  known  as  "The  Studies  Act 

of  1995". 

PART  II. LEGISLATIVE  RESEARCH  COMMISSION 

Sec.  2.1.  The  Legislative  Research  Commission  may  study 
the  topics  listed  below.  When  applicable,  the  1995  bill  or 
resolution  that  originally  proposed  the  issue  or  study  and  the 
name  of  the  sponsor  is  listed.  The  Commission  may  consider  the 
original  bill  or  resolution  in  determining  the  nature,  scope,  and 
aspects  of  the  study.  The  topics  are: 

(19)  Revenue  and  tax  issues: 

a.  Revenue  laws  (H.B.  246  - Gamble) 

b.  Interstate  Tax  Agreements  (S.J.R.  122 

Webster) 

c.  Tax  expenditures  (H.J.R.  95  - Gamble,  Luebke) 

d.  Nonprofit  continuing  care  facilities  property 
tax  exemption  (S.B.  980  - Plexico  and  Sherron) 

e.  Diesel  Fuel  Payment  method  (S.B.  797  - Hoyle; 
H.  B.  975  - Barbee) 

f.  Taxation  of  business  inventory  donated  to 
nonprofit  organization  (McMahan) 
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PART  XXVI. EFFECTIVE  DATE 

Sec.  26.1.  This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified 
this  the  29th  day  of  July,  1995. 


Dennis  A.  Wicker 
President  of  the  Senate 


Harold  J.  Brubaker 

Speaker  of  the  House  of  Representatives 


GENERAL  ASSEMBLY  OP  NORTH  CAROLINA 
SESSION  1995 
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HOUSE  JOINT  RESOLUTION  246 


Sponsors:  Representatives  Gamble;  Arnold,  Luebke,  Ramsey,  and 

Tallent. 


Referred  to:  Rules,  Calendar  and  Operations  of  the  House. 


February  22,  1995 

1 A JOINT  RESOLUTION  AUTHORIZING  THE  LEGISLATIVE  RESEARCH 

2 COMMISSION  TO  CONTINUE  TO  STUDY  THE  REVENUE  LAWS  OF  NORTH 

3 CAROLINA. 

4 Whereas,  the  Legislative  Research  Commission  has  been 

5 authorized  by  the  1977,  1979,  1981,  1983,  1985,  1987,  1989,  1991, 

6 and  1993  General  Assemblies  to  conduct  a study  of  the  revenue 

7 laws  of  North  Carolina;  and 

8 Whereas,  since  1977  the  committee  appointed  by  the 

9 Legislative  Research  Commission  to  study  the  revenue  laws  has 

10  recommended  many  changes  in  the  revenue  laws  in  the  committee's 

1 1 attempt  to  improve  these  laws ; and 

12  Whereas,  the  Revenue  Laws  Study  Committee  has  proved  to 

13  be  an  excellent  forum  for  both  taxpayers  and  tax  administrators 

14  to  present  their  complaints  about  existing  law  and  make 

15  suggestions  to  improve  the  law; 

16  Now,  therefore,  be  it  resolved  by  the  House  of  Representatives, 

17  the  Senate  concurring: 

18  Section  1.  The  Legislative  Research  Commission  is 

19  authorized  to  study  the  revenue  laws  of  North  Carolina  and  the 

20  administration  of  these  laws.  The  Commission  may  review  the 

21  State's  revenue  laws  to  determine  which  laws  need  clarification, 

22  technical  amendment,  repeal,  or  other  change  to  make  the  laws 

23  concise,  intelligible,  easy  to  administer,  and  equitable.  When 

24  the  recommendations  of  the  Commission,  if  enacted,  would  result 
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in  an  increase  or  decrease  in  State  tax  revenues,  the  report  of 
the  Conunission  shall  include  an  estimate  of  the  amount  of  the 
increase  or  decrease. 

Sec.  2.  The  Commission  may  call  upon  the  Department  of 
Revenue  to  cooperate  with  it  in  its  study  of  the  revenue  laws. 
The  Secretary  of  Revenue  shall  ensure  that  the  Department's  staff 
cooperates  fully  with  the  Commission. 

Sec.  3.  The  Commission  shall  make  a final  report  of  its 
recommendations  for  improvement  of  the  revenue  laws  to  the  1997 
General  Assembly  and  may  make  an  interim  report  to  the  1996 
Regular  Session  of  the  1995  General  Assembly. 

Sec.  4.  This  resolution  is  effective  upon  ratification. 
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REVENUE  LAWS  STUDY  COMMITTEE 
MEMBERSHIP 
1995  - 1996 


LRC  Member;  Sen.  R.L.  Marlin 
126  Nelson  Street 
PO  Box  387 
Bethel.  NC  27812 
(919)  825^361 

President  Pro  Tempore  Appointments 

Sen.  John  H.  Kerr,  III,  Cochair 
PO  Box  1616 
Goldsboro,  NC  27533 
(919)  734-1841 

Sen.  Betsy  L.  Cochrane 
122  Azalea  Circle 
Advance,  NC  27006 
(910)  998-8893 

Sen.  Roy  A.  Cooper,  111 
PO  Drawer  4538 
Rocky  Mount,  NC  27803 
(919)  442-3115 

Dr.  James  Crapo 

Duke  University  Medical  Center 

Box  3177 

Durham,  NC  27710 
(919)  684-6266 

Mr.  Leonard  Jones 
300  North  35th  Street 
Morehead  City,  NC  28577-3106 
(919)  247^625 

Mr.  James  Seay 
Seay,  Titchner  and  Home 
PO  Box  18807 
Raleigh,  NC  27619 
(919)  876-4100 

Sen.  R.C.  Soles,  Jr. 

PO  Box  6 

Tabor  City,  NC  28463 
(910)  653-2015 


Speaker's  Appointments 

Rep.  Charles  B.  Neely,  Jr.,  Cochair 
3065  Granville  Drive 
Raleigh,  NC  27609 
(919)  782-3845 

Rep.  Daniel  T.  Blue,  Jr. 

PO  Box  1730 
Raleigh,  NC  27602 
(919)  833-1931 

Rep.  Lanier  M.  Cansler 
14  Laurel  Summit 
Asheville,  NC  28803 
(704)  298-8514 

Rep.  J.  Russell  Capps 
7204  Halstead  lane 
Raleigh,  NC  27613 
(919)  846-9199 

Rep.  Walter  G.  Church,  Sr. 

PO  Box  760 
Valdese,  NC  28690 
(704)  874-2141 

Rep.  George  S.  Robinson 
PO  Box  1558 
Lenoir,  NC  28645 
(704)  728-2902 

Rep.  Larry  Shaw 
PO  Box  1195 
Fayetteville,  NC  28302 
(910)  323-5303 

Rep.  Fern  H.  Shubert 
106  East  Main  Street 
Marshville,  NC  28103 
(704)  624-2720 
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Staff; 


Clerk: 


Ms.  Evelyn  Hartsell 
(919)  733-5621 


Ms.  Sabra  Faires 
Mr.  Warren  Plonk 
Mr.  Richard  Bostic 
Fiscal  Research  Division 
(919)  733-4910 

Ms.  Cindy  Avrelie 
Research  Division 
(919)  733-2578 


Ms.  Martha  Harris 
Bill  Drafting  Division 
(919)  733-6660 
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1996  Tax  Law  Changes 


Prepared  by  Cindy  Avrette,  Sabra  J.  Faires,  and  Martha  H.  Harris 


1996  Second  Extra  Session 

Chapter  13, 1996  Second  Extra  Session  (House  Bill  18,  Representative  Gray) 

AN  ACT  TO  REDUCE  TAXES  FOR  THE  CITIZENS  OF  NORTH  CAROLINA 
AND  TO  PROVIDE  INCENTIVES  FOR  HIGH  QUALITY  JOBS  AND  BUSINESS 
EXPANSION  IN  NORTH  CAROLINA 

This  act  is  the  William  S.  Lee  Qualih’  Jobs  and  Business  Expansion  Act.  It  represents  the 
major  tax  reduction  legislation  passed  in  1996  by  the  1995  General  Assembly.  The  act  cuts  taxes 
by  $186.5  million  in  fiscal  year  1997-98.  This  act,  coupled  with  the  1995  tax  cuts,  reduce  taxes  by 
more  than  $624  million  in  fiscal  year  1997-98.  The  act  does  many  things:  it  reduces  the  sales  tax 
on  food,  reduces  the  corporate  income  tax,  provides  tax  credits  for  qualih'  jobs  and  business 
expansion,  phases  out  the  excise  tax  on  soft  drinks,  modifies  the  bundled  transaction  sales  tax, 
reduces  inheritance  and  gift  taxes,  creates  a nonitemizer  charitable  contribution  tax  credit, 
excludes  certain  severance  pay  from  income  tax,  and  reduces  the  sales  tax  on  farm  and  industry 
fuel.  Other  major  tax  cuts  were  made  in  Senate  Bill  6,  ratified  as  Chapter  14  of  the  1996  Second 
Extra  Session,  in  House  Bill  30,  ratified  as  Chapter  19  of  the  1996  Second  Extra  Session,  and  in 
House  BUI  53,  ratified  as  Chapter  18  of  the  1996  Second  Extra  Session. 

Reduce  Sales  Tax  on  Food 

Under  current  law,  food  stamp  items  that  are  purchased  with  food  stamps  are  exempt 
from  both  State  and  local  sales  taxes,  and  food  stamp  items  that  are  not  purchased  wUth  food 
stamps  are  subject  to  both  the  State  4%  sales  tax  and  the  local  2%  sales  tax.  Effective  January  1, 
1997,  this  act  reduces  the  State  sales  tax  on  food  stamp  items  from  4%  to  3%  but  does  not  repeal 
or  reduce  the  local  sales  tax  on  these  items.  This  part  of  the  act  reduces  General  Fund  revenues 
by  $36.7  mUlion  in  fiscal  year  1996-97  and  by  $87  million  in  fiscal  year  1997-98. 

Federal  law  determines  w'hat  can  be  purchased  with  food  stamps  and,  therefore,  what 
would  be  exempt  from  State  sales  tax  under  this  act.  Food  stamps  can  be  used  to  purchase  the 
following  from  a retailer  that  has  decided  to  participate  in  the  food  stamp  program:  food  for 
humans  for  home  consumption,  seeds  and  plants  for  use  in  gardens  to  produce  food  for  human 
consumption,  and  certain  meals  ser%'ed  by  meal  delivery  serx'ices  and  communal  dimng  facilities. 

Examples  of  food  items  that  would  be  exempt  are  fruits,  vegetables,  bread,  meat,  fish, 
milk,  snack  foods  such  as  candy,  gum,  soft  drinks,  and  chips,  distilled  water,  ice,  tomato  plants, 
fruit  trees,  and  cold  prepared  food  for  home  consumption.  Items  that  are  not  considered  food 
items  under  federal  law  and  would  therefore  remain  subject  to  tax  include  alcoholic  beverages, 
tobacco  products,  pet  food,  prepared  foods  that  are  hot  at  the  point  of  sale  and  are  therefore 
ready  for  immediate  consumption,  such  as  a broUed  chicken  kept  in  a heated  display  case,  and 
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food,  such  as  a hamburger,  a pastry,  or  soup,  that  is  marketed  to  be  heated  on  the  premises  of  the 
retailer  in  a microwave  oven  or  other  heating  device. 

Food  has  been  subject  to  sales  tax  in  North  Carolina  since  1961.  From  the  enactment  of  the 
sales  tax  in  1933  until  1961,  either  essential  food  items  or  food  purchased  for  home  consumption 
was  exempt,  except  during  the  tw'o  years  from  1935  to  1937. 

Reduce  Corporate  Income  Tax 

Part  11  of  the  act  reduces  the  corporate  income  tax  rate  from  7.75%  to  6.9%  over  a four-year 
period,  beginning  with  tax  year  1997.  This  part  of  the  act  will  reduce  General  Fund  revenues  bv 
$14.2  million  in  fiscal  year  1996-97,  $46.2  million  in  fiscal  year  1997-98,  $79  million  in  fiscal  year 
1998-99,  $103.2  million  in  fiscal  year  1999-2000,  and  $110.2  million  in  fiscal  year  2000-01.  The  act 
also  adjusts  the  percentage  of  corporate  tax  revenue  that  is  automatically  credited  to  the  Public 
School  Building  Capital  Fund  to  keep  the  amount  of  revenue  that  goes  to  this  Fund  at  its  current 
level. 

Until  1987,  North  Carolina's  corporate  income  tax  rate  was  6%  of  a corporation's  State  net 
income.  In  1987,  as  part  of  a tax  package  that  included  repeal  of  the  property  tax  on  inventories, 
the  corporate  income  tax  was  increased  to  7%.  One-half  of  the  additional  1%  was  dedicated  to 
public  school  capital  needs.  In  1991,  as  part  of  a legislative  package  that  cut  spending  and  raised 
revenues  to  make  up  a $1.2  billion  shortfall,  the  corporate  income  tax  rate  was  increased  to  7.75% 
and  a 4%  surtax  was  enacted.  The  surtax  was  phased  out  over  four  years  and  expired  January  1, 
1995. 


Quality  Jobs  and  Business  Expansion  Tax  Credits 

The  act  establishes  several  tax  incentives  to  encourage  new  and  expanding  businesses  and 
a general  business  tax  credit  that  will  be  more  beneficial  for  small  and  existing  businesses.  With 
the  exception  of  the  worker  training  tax  credit,  the  tax  credits  become  effective  for  taxable  years 
beginning  on  or  after  January  1, 1996,  and  apply  to  properU'  placed  in  service  and  jobs  created  on 
or  after  August  1, 19%,  and  to  research  and  development  expenditures  made  on  or  after  July  1, 
1996.  The  worker  training  credit  becomes  effective  January  1,  1997,  and  applies  to  training 
expenses  made  on  or  after  July  1, 1997. 

All  of  the  credits  are  allowed  against  either  the  franchise  tax  or  the  income  taxes;  they  may 
not  exceed  50%  of  the  tax  against  which  they  are  claimed  for  the  taxable  year,  and  any  unused 
credit  may  be  carried  forward  for  the  succeeding  five  years.  It  is  estimated  that  the  credits  will 
reduce  General  Fund  revenues  by  more  than  $19  million  in  fiscal  year  1997-98;  this  loss  will 
increase  to  more  than  $72  million  by  fiscal  year  2000-01.  Reports  will  be  submitted  each  year 
detailing  the  number  of  credits  claimed,  the  number  of  new  jobs  created,  the  cost  of  tangible 
personal  property'  with  respect  to  which  credits  were  claimed,  and  the  costs  to  the  General  Fund 
of  the  credits  claimed.  The  credits  will  expire  Januarv  1,  2002. 

The  tax  incentives  for  new  and  expanding  businesses  were  part  of  the  Governor's 
proposals  for  economic  development  and  were  designed  and  recommended  by  the  Governor's 
Economic  Development  Board.  They  include  expansion  of  the  current  jobs  tax  credit  and 
establishment  of  nev\'  tax  credits  for  worker  training  expenses,  for  increasing  research  activities, 
and  for  investing  in  machinery'  and  equipment.  To  be  eligible  for  the  credits,  a taxpayer  must 
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engage  in  manufacturing  or  processing,  warehousing  or  distributing,  or  data  processing  and  the 
jobs  must  pay  at  least  10 above  the  average  weekly  wage  in  the  counU'  where  the  job  is  created. 

The  act  expands  the  current  jobs  tax  credit  to  include  all  lOO' counties,  to  include  data 
processing  and  warehousing  and  distribution  jobs,  to  include  employers  with  five  or  more 
employees,  to  apply  to  corporate  franchise  tax  as  well  as  corporate  and  individual  income  tax, 
and  to  signuicantly  increase  the  amount  of  the  credit  for  the  most  distressed  counties.  The 
current  credit  applies  to  50  counties,  is  limited  to  manufacturing  and  processing  jobs,  is  limited  to 
employers  with  nine  or  more  employees,  is  limited  to  corporate  and  individual  income  tax,  and  is 
a set  amount  (52,800)  in  all  50  counties.  The  act  divides  the  counties  into  five  "enterprise  tiers" 
based  on  their  per  capita  income,  unemployment  rate,  and  population  growth.  The  ten  poorest 
counties  are  in  tier  one  and  the  next  fifteen  counties  are  in  tier  two.  The  remaining  sevent\'-five 
counties  are  divided  evenly  among  tiers  three,  four,  and  five.  The  jobs  tax  credit  is  $12,500  for 
each  eligible  new  job  created  in  an  enterprise  tier  one  area,  $4,000  in  a tier  two  area,  $3,000  in  a 


tier  three  area,  $1,000  in  a tier  four  area,  and  $500  in  a tier  five  area. 

The  worker  training  tax  credit  applies  to  expenses  to  train  an  emplovee  for  whom  a jobs 
tax  credit  is  allowed.  The  credit  is  50%  of  the  eligible  training  expenses,  not  to  exceed  $1,000  per 
worker  in  enterprise  tier  one  counties  and  $500  per  worker  in  other  counties.  The  eligibility'  of 
training  expenses  is  certified  by  the  Community’  College  sy’stem  based  on  existing  requirements 
for  5tate-funded  training  for  new  and  expanding  industrv. 

The  research  and  development  tax  credit  uses  the  federal  credit  as  its  starting  point.  The 
credit  is  equal  to  5%  of  eligible  expenses  incurred  in  North  Carolina.  Congress  has  reenacted  the 
federal  research  cmd  development  credit  for  the  period  July  1, 1996,  to  June  30, 1997. 

The  credit  for  investment  in  machinery'  and  equipment  applies  to  propertv’  placed  in 
serx’ice  in  this  State  and  capitalized  by  the  taxpayer  for  tax  purposes  under  the  Code.  The  credit  is 
7%  of  the  cost  of  the  taxpayer's  net  new  investment  that  exceeds  the  county’'s  threshold  amount. 
The  threshold  amount  varies  depending  on  the  county's  enterprise  tier,  as  indicated  in  the 
following  table; 

Enterprise  Tier Threshold 


Tier  One 
Tier  Two 
Tier  Three 
Tier  Four 
Tier  Five 


$ -0- 
100,000 
200,000 
500,000 
1,000,000 


The  credit  must  be  taken  in  seven  equal  installments,  beginning  the  year  after  the  equipment  is 
placed  in  ser\'ice. 

The  act  also  provides  a tax  credit  for  investing  in  tangible  personal  property’  that  is  used  by 
the  taxpayer  in  connection  with  a business  or  for  the  production  of  income  and  is  capitalized  by 
the  taxpayer  for  tax  purposes  under  the  Code.  The  amount  of  the  credit  is  4.5%  of  the  cost  of  the 
property’  placed  in  service,  not  to  exceed  $4,500  per  taxpayer  per  year.  The  credit  must  be  taken 
in  five  equal  installments  beginning  in  the  year  the  property’  is  placed  in  ser\’ice.  This  credit  is 
less  restricted  than  the  credit  for  investment  in  machinery'  and  equipment  in  that  there  is  no 
minimum  wage  requirement,  no  minimum  amount  of  investment  requirement,  and  no  ty'pe  of 
business  requirement. 
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The  act  provides  several  benefits  for  the  ten  poorest  counties,  which  are  in  enterprise  tier 
one.  These  counties  will  have  access  to  a special  Utility  Account  within  the  Industrial 
Development  Fund  of  the  Department  of  Commerce.  The  General  Assembly  appropriated  $2 
million  to  this  account  in  the  Current  Operations  Appropriations  Act  of  1996.  The  money  in  the 
Utilit)'  Account  can  be  used  for  construction  or  improvements  to  new  or  existing  water,  sewer, 
gas,  or  electrical  utilitv  distribution  lines  or  for  existing,  new,  or  proposed  industrial  buildings  to 
be  used  in  manufacturing  and  processing,  warehousing  and  distribution,  or  data  processing. 
Enterprise  tier  one  counties  will  also  be  exempt  from  local  match  requirements  for  Industrial 
Development  Fund  grants  and  loans  and  Communit)'  Development  Block  Grants  Economic 
Development  grants  and  loans.  To  the  extent  practical,  they  will  receive  priority  consideration 
for  Communit)'  Development  Block  Grant  Economic  Development  financing. 

The  act  also  expands  the  Industrial  Development  Fund  program  in  all  counties  by 
increasing  the  maximum  grant  or  loan  from  S2,400  per  job  to  S4,000  per  job,  and  from  S250,000 
per  project  to  S400,000  per  project.  Finally,  the  act  directs  the  Department  of  Commerce  to 
annually  review  the  level  of  development  in  each  of  the  State's  multi-county  economic  regions 
and  to  strive  for  balance  and  equality'  of  development  within  each  region. 

Phase  Out  Soft  Drink  Tax 

During  the  1995  Regular  Session,  the  General  Assembly  reduced  the  excise  tax  on  soft 
drinks  by  25%,  effective  July  1, 1996.  This  act  continues  the  reduction  started  in  1995  by  phasing 
out  the  tax  over  a three-year  period,  beginning  July  1,  1997.  This  part  of  the  act,  when  fully 
implemented  in  fiscal  year  1999-2000,  will  reduce  General  Fund  revenues  by  $31.8  million. 

The  soft  drink  excise  tax  was  enacted  in  1969.  The  purpose  of  the  tax  is  to  provide  an 
additional  source  of  revenue  to  the  General  Fund.  A soft  drink  is  defined  as  a beverage  that  is 
not  an  alcoholic  beverage.  An  alcoholic  beverage  is  a beverage  containing  at  least  0.5%  alcohol. 

Modify  Bundled  Transaction  Sales  Tax 

This  part  of  the  act  specifies  how  the  amount  of  State  and  local  sales  and  use  tax  due  on  a 
"bundled  transaction"  is  to  be  calculated.  Its  primary  application  is  in  the  taxation  of  cellular 
phones  transferred  at  no  cost  or  substantially  below  cost  in  conjunction  with  agreements  to 
obtain  cellular  phone  serx'ice  for  a specified  minimum  period  of  time.  The  provision  becomes 
effective  November  1,  1996,  and  is  expected  to  reduce  General  Fund  revenues  by  $6.7  million  a 
year  and  local  government  revenues  by  $3.3  million  a year. 

As  defined  in  the  act,  a "bundled  transaction"  is  one  in  which  an  item,  such  as  a cellular 
phone,  is  transferred  without  charge  or  below  the  seller's  cost  on  condition  that  the  purchaser 
enter  into  an  agreement  to  purchase  services  for  at  least  six  months  and  to  pay  a cancellation  fee 
if  the  purchaser  cancels  the  seiA'ice  agreement  before  the  end  of  the  minimum  period.  Under 
current  law,  when  an  item  is  transferred  in  a bundled  transaction,  the  seller  is  liable  for  use  tax 
computed  on  the  wholesale  cost  of  the  item.  If,  for  example,  a retailer  gives  a phone  away  in 
conjunction  with  a service  agreement  or  sells  a phone  for  $1  in  conjunction  with  a serx'ice 
agreement  and  the  wholesale  cost  of  the  phone  to  the  retailer  is  $100,  a tax  of  $6  (6%  of  $100)  is 
due.  To  base  the  tax  due  on  the  amount  charged  for  the  item  would  produce  the  anomalous 
result  that  $6  use  tax  is  due  if  the  retailer  gives  the  phone  away  but  only  6<r  sales  tax  is  due  if  the 
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retailer  "charges"  $1  for  the  phone. 

Under  the  act,  tax  is  due  on  any  price,  such  as  $1,  charged  for  the  item  when  the  transaction 
occurs  and  is  due  on  the  difference  behN^een  the  price  charged  and  the  normal  retail  price  of  the 
item  onl)  if  the  services  the  purchaser  agrees  to  receive  are  not  subject  to  a tax  of  at  least  6%.  If 
the  services  the  purchaser  agrees  to  receive  are  subject  to  a tax  of  at  least  6%,  no  tax  is  due  on  the 
balance  of  the  retail  price  of  the  item  transferred  unless  the  purchaser  cancels  the  ser\'ice 
agreement  and  is  required  to  pay  the  cancellation  fee.  If  this  occurs,  tax  is  due  on  the  amount  of 
the  cancellation  fee. 

The  effect  of  the  act  is  to  exclude  part  or  all  of  the  retail  price  of  a cellular  phone  from  sales 
and  use  tax  when  the  phone  is  transferred  in  a bundled  transaction.  This  would  occur  because 
telephone  ser\-ice  is  subject  to  a tax  of  at  least  6%  (State  sales  and  use  tax  combined  with  State 
gross  receipts  franchise  taxes).  Cellular  phones  sold  in  transactions  that  are  not  bundled  with 
ser\’ice  agreements  would  continue  to  be  subject  to  State  sales  and  use  tax  based  on  the  retail 
price  and  the  telephone  service  acquired  to  use  the  phone  would  also  be  taxed.  Thus,  under  the 
act,  if  a person  is  charged  $1  in  a bundled  transaction  for  a cellular  phone  that  has  a wholesale 
value  of  Si 00  and  a retail  value  of  Si 60,  the  person  will  pay  tax  of  6c  (6%  of  SI).  If  that  person 
buys  the  same  phone  in  a transaction  that  is  not  bundled,  the  person  will  pay  tax  of  S9.60  (6%  of 
SI 60).  Under  current  law,  the  person  would  pay  S6  tax  in  the  bundled  transaction  and  S9.60  in 
the  unbundled  transaction. 


Reduce  Inheritance  and  Gift  Taxes 

This  part  of  the  act  increases  the  Class  A inheritance  tax  credit  from  S26,150  to  S33,150, 
adopts  the  federal  estate  and  gift  tax  provisions  on  qualified  terminable  interest  trusts,  prevents  a 
double  deduction  for  certain  administrative  expenses,  and  allows  for  the  installment  payment  of 
inheritance  taxes  on  closely  held  businesses  and  farnas.  The  inheritance  and  gift  tax  changes 
become  effective  Januar}'  1, 1997,  and  apply  to  the  estates  of  decedents  dying  on  or  after  that  date 
and  to  gifts  made  on  or  after  that  date.  The  changes  will  reduce  General  Fund  revenues  by  $3.5 
million  a year  beginning  in  fiscal  year  1997-98. 

North  Carolina  inheritance  and  gift  tax  rates  are  based  on  the  relationship  of  the  person 
transferring  the  property  to  the  person  receiving  the  properU'.  State  law  classifies  beneficiaries 
into  three  classes.  Class  A,  Class  B,  and  Class  C,  and  sets  different  tax  rates  for  each  class.  A Class 
A beneficiar)'  is  a linecil  ancestor,  a lineal  descendant,  an  adopted  child,  a step>-child,  or  a 
son-in-law  or  daughter-in-law  whose  spouse  is  not  entitled  to  any  of  the  decedent's  property-;  a 
Qass  B beneficiary  is  a sibling,  a descendant  of  a sibling,  or  an  aunt  or  uncle  by  blood;  and  a 
Class  C beneficial-)'  is  anyone  who  is  not  a Class  A or  Class  B beneficiary.  Class  A beneficiaries 
have  the  lowest  tax  rates.  Class  B beneficiaries  have  higher  rates,  and  Class  C beneficiaries  have 
the  highest  rates.  Thus,  North  Carolina's  rate  structure  favors  transfers  to  children  and  parents 
by  giving  these  transfers  the  lowest  rates  and  prefers  transfers  to  other  close  family  members 
over  transfers  to  more  distant  relatives  or  to  persons  who  are  not  related  by  giving  these  transfers 
the  in-between  rate. 

North  Carolina's  inheritance  and  gift  tax  laws  are  in  contrast  to  federal  law,  which  has  a 
single  rate  schedule  for  gifts  and  estates.  As  under  federal  law,  however,  all  transfers  to  a spouse 
are  exempt  from  State  inheritance  and  gift  taxes.  The  Revenue  Uws  Study  Committee 
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recommendsd  to  tht?  1996  General  Assembly  that  the  current  inheritance  tax  be  phased  out  over 
five  years  and  that  the  federal  "pick-up"  tax,  which  is  the  federal  state  death  tax  credit,  be 
retained  as  the  State  estate  tax. 

The  1996  General  Assembly  did  not  choose  to  phase  out  the  tax,  but  it  did  increase  the  Class 
A beneficiary  inheritance  tax  credit  so  that  the  amount  exempted  by  the  credit  would  be  the  same 
as  the  amount  that  is  exempted  from  federal  estate  and  gift  taxes  by  application  of  the  federal 
unified  credit.  The  federal  unified  credit  is  $192,800,  which  exempts  $600,000  of  properU-  from 
federal  estate  or  gift  taxes.  The  federal  credit  is  unified  in  that  it  applies  to  both  federal  estate  and 
gift  taxes.  Any  part  of  the  credit  that  is  not  used  on  gift  taxes  is  applied  to  estate  taxes. 

The  State  Class  A inheritance  tax  credit  is  not  a unified  credit.  It  does  not  apply  to  State  gift 
taxes.  State  law  provides  a separate  $100,000  lifetime  exemption  for  gifts  made  to  Class  A 
beneficiaries.  Under  current  law,  therefore,  the  combination  of  the  State  gift  tax  lifetime 
exemption  for  Class  A beneficiaries  and  the  Class  A inheritance  tax  credit  exempts  the  same 
amount  of  property'  as  the  federal  unified  credit.  Under  this  act,  the  increase  in  the  Class  A 
inheritance  tax  credit  to  $33,150  will  exempt  an  additional  $100,000  from  inheritance  tax.  If  a 
person  fully  uses  both  the  State  $100,000  gift  tax  lifetime  exemption  and  the  State  Class  A 
inheritance  tax  credit,  the  person  can  exempt  more  property'  from  gift  and  inheritance  taxes 
under  State  law  than  under  federal  law. 

The  act  further  conforms  to  federal  law  by  exempting  from  State  inheritance  and  gift  tax 
properts'  that  is  exempt  from  federal  estate  and  gift  taxes  because  it  is  considered  qualified 
terminable  interest  property  (QTIP  property).  Conforming  to  federal  law  on  this  topic  will 
provide  consistent  treatment  at  the  federal  and  State  level.  Also,  because  this  t\’pe  of  properh-  is 
more  like  an  outright  transfer  to  a spouse  than  it  is  like  any  other  kind  of  transfer,  this  act  intends 
to  further  the  State's  policy  of  exempting  transfers  to  spouses  from  inheritance  or  gift  tax  by 
providing  that  no  inheritance  tax  will  be  due  until  the  spouse  subsequently  dies  and  passes  the 
property'  on  to  the  ultimate  beneficiaries. 

QTIP  property'  is  property  placed  in  a trust  in  which  a p>erson's  spouse  has  an  income 
interest  for  life  and  the  person's  children  or  other  designated  beneficiaries  have  a remainder 
interest.  Under  federal  law,  a transfer  of  property  that  qualifies  as  QTIP  property'  is  not  taxable 
when  the  transfer  is  made.  Instead,  it  is  taxed  when  the  spouse  who  had  the  lifetime  income 
interest  in  the  property'  dies.  At  that  time,  the  value  of  the  QTIP  property'  is  included  in  the 
spouse's  gross  estate. 

Under  current  North  Carolina  law,  when  property'  is  transferred  by  means  of  a QTIP  trust, 
two  transfers  are  considered  to  have  been  made.  One  transfer  is  the  transfer  to  the  spouse  of  a 
life  estate  in  the  trust  income.  The  transfer  of  the  life  estate  to  the  spouse  is  not  taxed  because  all 
property  that  passes  to  a spouse  is  exempt  from  State  inheritance  and  gift  taxes.  The  value  of  the 
spouse's  life  estate  is  the  present  value  of  the  stream  of  income  based  on  the  life  expectancy  of  the 
spouse.  The  other  transfer  is  a transfer  of  the  remainder  interest  in  the  trust  property  to  the 
transferor's  children  or  other  designated  beneficiaries.  The  transfer  of  the  remainder  interest  is 
subject  to  inheritance  or  gift  tax.  The  value  of  the  remainder  interest  is  its  present  value  as  of  the 
date  of  death  or  date  of  the  gift. 

Under  this  act,  the  remainder  interest  in  QTIP  property'  would  no  longer  be  taxable  under 
North  Carolina  law  when  the  QTIP  trust  is  established.  Instead,  it  would  be  taxable  when  the 
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spouse  with  the  life  estate  in  the  income  died  and  would  be  taxed  on  the  basis  of  the  value  at  the 
spouses  death.  In  some  cases,  taxes  would  be  collected  at  a later  time  than  under  current  law, 
but  in  other  cases  less  tax  would  be  collected  than  under  current  law.  Further  reductions  in  tax 
would  occur  if  the  value  of  the  trust  proper^'  declined  over  time.  No  tax  would  be  collected  at  a 
later  date  if  the  spouse  moved  out  of  the  State  before  death  and  the  trust  consisted  of  securities 
rather  than  real  property  located  in  the  State.  Bv  the  same  token,  some  tax  would  be  collected 
that  is  not  now  collected  if  a spouse  with  a QTIP  trust  moves  into  the  State. 

A QTIP  trust  need  not  be  established  before  a gift  is  made  or  the  decedent  dies.  If  the 
transfer  is  a gift,  the  trust  can  be  established  any  time  before  the  gift  tax  return  is  filed.  If  the 
transfer  is  a devise  upon  death,  the  trust  can  be  established  any  time  before  the  estate  tax  return 
is  due  if  the  will  gives  the  personal  representative  the  option  of  establishing  a QTIP  trust.  The 
decision  of  whether  or  not  to  establish  a QTIP  trust  is  made  after  considering  tax  consecjuences 
and  other  factors. 

Current  law  allows  the  costs  of  administering  an  estate  to  be  deducted  when  determining 
the  amount  of  inheritance  tax  payable  on  property'  in  the  estate.  Costs  of  administration  include 
attorney  fees,  accountant  fees,  and  executor  fees.  The  law,  however,  does  not  limit  the 
inheritance  tax  deduction  to  costs  that  are  not  deducted  on  a fiduciary'  income  tax  return  filed  for 
the  estate.  If  the  same  cost  is  deducted  on  both  returns,  the  taxpayer  receives  an  unintended 
double  deduction  for  the  same  item. 

A double  deduction  for  the  same  item  of  cost  is  most  likely  to  result  when,  because  of  the 
small  size  of  an  estate,  no  federal  estate  tax  return  is  filed  but  a federal  fiduciar)'  income  tax 
return  is  filed.  In  this  instance,  all  costs  will  be  deducted  on  the  federal  fiduciary  income  tax 
return. 

North  Carolina's  income  tax  uses  federal  taxable  income  as  the  starting  point  in  computing 
North  Carolina  taxable  income.  A result  of  this  is  that  deductions  taken  on  the  federal  return  are 
automatically  passed  through  on  the  North  Carolina  return.  Thus,  any  item  that  is  deducted  on 
the  federal  fiduciary'  income  tax  return  is  also  deducted  on  the  State  fiduciary'  income  tax  return. 
To  prevent  a double  deduction,  this  act  prohibits  the  deduction  of  an  item  on  an  inheritance  tax 
return  if  the  item  was  deducted  on  the  federal  fiduciary'  income  tax  return. 

Finally,  this  part  of  the  act  allows  for  the  installment  payment  of  inheritance  taxes  on  closely 
held  businesses  and  farms  if  the  personal  representative  of  the  estate  elects  under  section  6166  of 
the  Internal  Revenue  Code  to  make  annual  installment  payments  of  federal  estate  tax.  Payments 
are  due  at  the  same  time  and  in  the  same  proportion  to  the  total  tax  due  as  payments  due  to  the 
Internal  Revenue  Sery'ice  under  section  6166  of  the  Code.  An  acceleration  of  federal  pavments 
will  also  accelerate  the  North  Carolina  payments. 

Nonitemizer  Charitable  Contribution  Tax  Credit 

This  part  of  the  act  creates  an  individual  income  tax  credit  for  charitable  contributions  made 
by  individuals  who  do  not  itemize  their  deductions.  The  credit  is  2.75%  of  the  amount  of 
charitable  contributions  that  exceed  2%  of  the  individual's  adjusted  gross  income.  Tyvo  percent  is 
the  average  percentage  of  income  that  North  Carolinians  contribute  to  nonprofits.  By  setting  the 
floor  at  2%,  the  act  encourages  and  acknowledges  giving  that  is  above  average.  It  is  effective  for 
taxable  years  beginning  on  or  after  January'  1,  1997,  and  will  reduce  General  Fund  revenues  by 
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approximately  S5  million  a year. 

Under  the  federal  Internal  Revenue  Code,  an  individual  who  itemizes  deductions  may 
deduct  contributions  to  nonprofit  charitable  organizations.  Individuals  who  elect  the  standard 
deduction,  however,  may  not  deduct  charitable  contributions.  An  individual's  North  Carolina’s 
income  tax  is  based  on  the  federal  calculation  of  taxable  income,  with  some  adjustments.  The 
federal  disallowance  of  charitable  deductions  for  nonitemizers  is  "piggy^backed"  by  North 
Carolina  tax  law,  so  there  is  no  income  tax  incentive  under  federal  or  North  Carolina  law  for 
nonitemizers  to  make  charitable  contributions.  Legislation  was  introduced  in  Congress  to  allow 
nonitemizers  to  deduct  charitable  contributions.  If  federal  legislation  w'ere  enacted.  North 
Carolina  could  "piggy'back"  the  federal  tax  incentive.  However,  the  federal  legislation  did  not 
pass. 

Individuals  who  elect  the  standard  deduction  are  those  whose  total  itemized  deductions 
(such  as  mortgage  interest.  State  and  local  property  and  income  taxes,  medical  expenses,  and 
charitable  contributions)  do  not  exceed  the  standard  deduction  amount.  The  amount  of  the 
standard  deduction  varies  depending  upon  the  individual's  filing  status.  The  North  Carolina 
standard  deduction  amounts  for  1996  are  S5,000  for  a married  couple  filing  a joint  return;  S4,400 
for  a head  of  household;  $3,000  for  single  tcLxpayer;  and  $2,500  for  a married  taxpayer  filing 
separately.  Approximately  71%  of  North  Carolina  taxpayers  elect  the  standard  deduction. 

This  provision  was  one  of  the  recommendatiorrs  of  the  House  of  Representatives'  Select 
Committee  on  Nonprofits;  it  is  intended  to  increase  charitable  giving.  The  Committee  studied 
the  question  of  whether  tax  incentives  make  a difference  in  charitable  giving  and  learned  that 
federal  tax  incentives  probably  do  but  State  tax  incentives  probably  do  not  because  the  State 
income  tax  is  so  low  compared  to  the  federal  income  tax  that  it  does  little  to  influence  individuals' 
economic  decisions.  The  Committee  believed,  however,  and  the  General  Assembly  agreed,  that 
State  incentives  may  affect  perceptions,  and  thus  behavior,  even  if  the  tax  is  too  small  to  provide 
a sigruficant  economic  incentive. 

Exclude  Certain  Severance  Pay  from  Income  Tax 

This  part  of  the  act  exempts  from  State  individual  income  tax  severance  pay  a taxpayer 
receives  due  to  the  permanent  closure  of  a manufacturing  or  processing  plant,  not  to  exceed  a 
maximum  of  $35,(KX)  for  the  taxable  year.  This  part  is  effective  for  taxable  years  beginning  on  or 
after  January  1,  1996.  The  exemption  will  reduce  General  Fund  revenues  by  approximately  S4 
million  a year. 


Reduce  Sales  Tax  On  Fuel  Used  By  Farmers  and  Industry 
This  part  of  the  act  reduces  the  sales  tax  rate  on  electricity  and  piped  natural  gas  used  by 
farmers,  nrwnufacturers,  laundries,  and  dry  cleaners  from  3%  to  2.83%,  effective  August  1, 1996. 
This  change  affects  General  Fund  revenue  but  not  local  revenue  because  no  local  sales  tax  applies 
to  electricity  and  piped  natural  gas.  It  wUl  reduce  General  Fund  revenue  by  over  $5  million 
dollars  a year. 


Chapter  14, 1996  Second  Extra  Session  (Senate  Bill  6,  Senator  Kerr) 
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AN  ACT  TO  PROVIDE  TAX  REFORM  AND  TAX  RELIEF  FOR  THE  CITIZENS 
OF  NORTH  CAROLINA  BY  REPEALING  THE  UNCONSTITUTIONAL  CORPORATE 
TAX  CREDIT  FOR  NORTH  CAROLINA  V\1NE,  REPEALING  THE 
UNCONSTITUTIONAL  CORPORATE  TAX  DEDUCTION  FOR  NORTH  CAROLINA 
DIVIDENDS,  REPEALING  THE  UNCONSTITUTIONAL  INDIVIDUAL  INCOME 
TAX  CREDIT  FOR  NORTH  CAROLINA  DIVIDENDS,  REVISING  THE 
UNCONSTITUTIONAL  TAX  CREDIT  FOR  QUALIFIED  BUSINESS  INVESTMENTS, 
CLARinTNG  THE  TAX  TREATMENT  OF  REFUNDS  OF  UNCONSTITUTIONAL 
TAXES,  CLARIFYING  THE  SALES  AND  USE  TAX  TREATMENT  OF  ITEMS  GIVEN 
AWAY  BY  MERCHANTS,  PROVIDING  THE  SECRETARY  OF  REVENUE 
AUTHORm'  TO  IMPROVE  USE  TAX  COLLECTION,  EXEMPTING  FROM  SALES 
AND  USE  TAX  INVENTORY  THAT  IS  DONATED  BY  A MERCHANT  TO  A 
CHARITABLE  NONPROFIT  ORGANIZATION,  AND  REPEALING  MOST  STATE 
PRIVILEGE  LICENSE  TAXES. 

This  act  contains  several  different  provisions  recommended  to  the  1995  General  Assembly 
by  the  Revenue  Laws  Study  Committee.  It  repeals  or  revises  four  North  Carolina  tax  provisions 
that  the  Committee  identified  as  having  the  same  flaw  as  the  intangibles  tax  stock  deduction  that 
was  declared  unconstitutional  by  the  United  States  Supreme  Court  in  the  Fulton  decision.  In 
addition,  it  clarifies  the  tcix  treatment  of  refunds  of  unconstitutional  taxes,  extends  the  time  a 
taxpayer  has  to  challenge  the  unconstitutionaliW  of  a tax  from  30  days  to  one  year,  enables  the 
State  to  enter  into  agreements  to  accept  voluntary  payments  of  State  and  local  use  tax,  directs  the 
Department  of  Revenue  to  instruct  mail-order  companies  to  obtain  the  purchaser's  count)-  of 
residence  for  proper  allocation  of  use  tax  revenue,  clarifies  the  sales  tax  treatment  of  items  given 
away  by  merchants,  exempts  from  sales  and  use  tax  tangible  personal  property'  that  is  donated  by 
a manufacturer  or  retailer  to  a nonprofit  organization  for  a charitable  purp>oses,  and  repeals  most 
State  privilege  license  taxes.  The  act  results  in  a revenue  gain  for  the  General  Fund  of 
approximately  $18.27  million  in  fiscal  year  1996-97.  After  the  privilege  license  repeal  becomes 
effective  in  1^7,  the  act  will  increase  General  Fund  revenues  by  only  about  $2  million  a year. 

Unconstitutional  Tax  Preferences 

The  tax  preferences  addressed  in  Part  1 of  the  act  are: 

(1)  The  current  $300  individual  income  tax  credit  for  dividends  received  from  North 
Carolina  companies:  Effective  for  the  1996  tax  year,  the  act  repeals  this  credit. 

(2)  The  $15,000  corporate  income  tax  deduction  for  dividends  received  from  North 
Carolina  companies:  Effective  for  the  1996  tax  year,  the  act  repeals  this  deduction. 

(3)  The  income  tax  credits  for  investing  in  North  Carolina  Enterprise  Corporations  and 
for  qualified  business  investments  in  North  Carolina  companies:  The  act  repeals  the  credit 
for  investing  in  North  Carolina  Enterprise  Corporations  and  the  corporate  income  tax 
credit  for  qualified  business  investments,  effective  for  investments  made  on  or  after 
January  1, 1997.  It  restricts  the  remaining  tax  credits  for  qualified  business  investments  to 
those  made  by  individuals  or  small  partnerships  directly  in  qualified  businesses  and 
removes  the  requirement  that  qualified  businesses  be  headquartered  and  operating  in 
North  Carolina,  effective  for  investments  made  on  or  after  Januar>'  1, 1997.  It  also  caps  the 
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credits  at  S6  million  a year,  effective  for  investments  made  on  or  after  January  1, 19% 

(4)  The  North  Carolina  income  tax  credit  for  distributing  North  Carolina  wine;  The  act 

repeals  this  credit  effective  for  the  1996  tax  year.  . -tl 

There  is  no  disagreement  on  whether  these  tax  preferences  are  flawed.  The  Attorney 
General's  Office  advised  the  Department  of  Revenue  that,  if  the  General  Assembly  did  not 
resolve  the  constitutional  problems  with  these  preferences,  the  Department  of  Revenue  had  the 
option  of  either  denying  the  preferences  to  North  Carolina  companies  or  extending  the 
preferences  to  all  out-of-state  companies.  Enforcing  the  preferences  as  written  on  the  books  was 
not  an  option  because  of  the  risk  of  personal  liability  on  the  part  of  Department  of  Revenue 
personnel  in  enforcing  provisions  that  were  so  clearly  flawed  in  the  wake  of  the  Fulfpn  decision. 

One  unconstitutional  tax  preference  identified  by  the  Revenue  Laws  Study  Committee  that 
is  not  addressed  in  this  act  is  the  100%  deduction  allowed  to  North  Carolina  parent  companies 
for  subsidiary’  dividends  received  by  them  with  no  requirement  that  expenses  be  deducted  from 
the  tax-free  income.  Out-of-state  parent  companies  are  allowed  an  exclusion  for  subsidiary- 
dividends  but  are  required  to  adhere  to  the  basic  tax  principle  that  expenses  incurred  to  generate 
the  tax-free  dividend  income  cannot  also  be  deducted.  The  Revenue  Laws  Study  Committee 
recommended  revising  this  preference  to  apply  the  basic  tax  principle  to  in-state  parent 
companies.  However,  this  provision  is  omitted  from  this  act.  Inaction  on  this  item  by'  the 
General  Assembly  will  result  in  a revenue  loss  of  approximately  S3.5  million  annually  because 
the  Department  of  Revenue  will  probably  extend  the  current  preference  for  in-state  parents  to 
out-of-state  parents. 

Part  1 of  this  act  also  extends  the  time  a taxpayer  has  to  challenge  the  unconstitutionality  of 
most  taxes  from  30  days  to  one  year,  effective  for  taxes  paid  on  or  after  November  1, 1996.  The 
time  limit  remains  at  30  days  for  excise  taxes  on  alcoholic  beverages,  soft  drinks,  tobacco 
products,  and  controlled  substances.  In  North  Carolina,  if  a taxpayer  believes  a tax  is 
unconstitutional,  the  taxpayer  must  pay  the  tax  and  contest  the  tax  by  requesting  a refund  within 
30  days  after  paying  the  tax.  This  prcxredure  is  known  as  "paying  under  protest".  The  North 
Carolina  Supreme  Court  has  upheld  the  constitutionality'  of  the  State's  30-day  rule  and  the  United 
States  Supreme  Court,  by  deciding  not  to  hear  the  case,  upheld  the  State  court's  ruling. 

States  that  require  a taxpayer  to  contest  a tax  by  paying  under  protest  are  called 
"postdeprivation  remedy"  states.  Most  postdeprivation  remedy  states  have  a statute  of 
limitations  that  is  longer  than  30  days.  The  most  common  statute  of  limitations  utilized  by  the 
postdeprivation  remedy  states  is  known  as  the  "three-year/ two-year"  rule.  Under  this  rule,  in 
order  for  a taxpayer  to  recover  a refund  of  money  paid  under  a tax  later  declared  to  be  illegal,  the 
taxpayer  must  have  filed  for  a refund  within  three  years  after  the  date  that  the  taxpayer  filed  the 
return,  or  two  years  after  the  date  the  taxpayer  paid  the  tax,  w'hichever  is  later,  ^uth  Carolina 
recently  repealed  its  30-day  rule  and  replaced  it  w'ith  a three-year  rule. 

Finally,  Part  1 of  this  act  clarifies  the  tax  treatment  of  refunds  of  unconstitutional  taxes  and 
other  similar  recoveries.  Under  Section  111  of  the  Code,  if  a taxpayer  recovers  an  amount  that 
the  taxpayer  had  previously  deducted,  the  taxpayer  must  add  the  amount  of  the  recover^'  back  to 
gross  income.  The  typical  example  is  a State  income  tax  refund,  which  must  be  included  in  gross 
income  if  the  taxpayer  deducted  it  as  an  itemized  deduction.  The  principle  is  that  if  the  taxpayer 
received  a tax  benefit  from  deducting  an  expenditure,  when  the  expenditure  is  refunded  to  or 
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recovered  by  the  taxpayer,  the  taxpayer  should  give  back  the  corresponding  tax  benefit.  This 
adiustnnen  nornially  carries  through  from  the  Code  to  North  Carolina  income  tax  statutes 
because  North  Carolina  pigg>>backs  the  Code.  In  some  situations,  such  as  the  alternative 
minimum  tax,  however.  North  Carolina  does  not  pigg>'back  the  Code.  A refund  or  recoverv 
might  represent  a tax  enefit  under  the  Code  but  not  North  Carolina  law,  or  vice  versa.  This  part 
of  the  act  provides  consistency  in  requiring  State  add-backs  of  only  those  refunds  and  recoveries 
that  represent  State  tax  benefits.  It  prevents  situations  in  which  a taxpayer  would  receive  a 
double  deduction  or  be  subject  to  double  taxation  because  a refund  (of  an  unconstitutional  tax, 
for  example)  represented  a tax  benefit  under  the  Code  but  not  State  law,  or  vice  versa. 

Sales  and  Use  Tax 

Part  II  of  this  act  makes  three  changes  to  the  State's  sales  and  use  tax  laws,  effective  August 
1, 1996; 

(1)  It  enhances  compliance  and  enforcement  of  existing  sales  and  use  tax  laws  by 
authorizing  the  Department  of  Revenue  to  enter  into  agreements  to  accept  voluntary' 
payments  of  State  and  local  use  tax  and  by  directing  the  Department  of  Revenue  to 
instruct  mail-order  companies  to  obtain  the  purchaser's  count)'  of  residence  for  proper 
allocation  of  use  tax  revenue. 

(2)  It  clarifies  the  sales  tax  treatment  of  items  given  awav  by  merchants. 

(3)  It  exempts  from  sales  and  use  tax  tangible  personal  property'  that  is  donated  bv  a 
manufacturer  or  retailer  to  a nonprofit  organization  for  a charitable  purpose. 

The  State  cannot  require  a mail-order  marketer  to  collect  and  remit  the  use  tax  owed  this 
State  on  sales  to  North  Carolina  residents  unless  the  marketer  has  a store  in  North  Carolina  or 
other  ties  sufficient  to  give  the  State  jurisdiction  over  it.  If  the  direct  marketer  does  business  with 
North  Carolina  residents  only  through  telephone,  mail,  and  freight  transactions,  it  does  not  have 
"nexus"  with  this  State  and  is  not  required  to  collect  the  tax.  The  United  States  Supreme  Court 
has  held  that  states'  efforts  to  require  these  out-of-state  marketers  to  collect  sales  or  use  tax  on 
sales  to  residents  violate  the  interstate  commerce  clause  of  the  United  States  Constitution. 

As  a result  of  these  constitutional  restrictions,  out-of-state  direct  marketers  have  a 
competitive  advantage  over  in-state  merchants,  and  states  lose  significant  amounts  of  revenue. 
Some  direct  marketers  collect  and  remit  use  taxes  voluntarily  as  a convenience  to  their  customers. 
The  Direct  Marketers  Association,  the  Federation  of  Tax  Administrators,  and  the  Multi-state  Tax 
Commission  are  currently  negotiating  a possible  agreement  under  which  more  direct  marketers 
would  voluntarily  collect  use  tax  on  behalf  of  customers  in  states  in  which  the  marketers  do  not 
have  nexus.  Under  this  agreement,  tax  collection  would  be  simplified  by  using  the  same  form 
and  payment  deadlines  in  every  state.  In  addition,  the  direct  marketers  would  collect  at  only  one 
rate  per  state;  non-uniform  count)'  and  cit)'  rates  would  be  disregarded.  If  these  parties  are  able 
to  design  a system  that  would  be  acceptable  to  all  involved.  North  Carolina  would  need 
authorit)'  to  enter  into  such  an  agreement.  The  act  w’ould  provide  that  authorit)'  and  set  out 
some  of  the  parameters  for  the  agreement.  If  the  ongoing  negotiations  result  in  a viable 
multi-state  program  for  collection  of  use  taxes  by  direct  marketers  and  North  Carolina  enters  into 
agreements  pursuant  to  the  program,  the  Department  of  Revenue  could  potentially  collect 
millions  of  dollars  in  use  taxes  that  are  owed  under  current  law  but  are  not  being  paid. 


The  act  also  clarifies  the  sales  tax  treatment  of  items  given  away  by  merchants.  It  provides 
that  propert)’  given  a wav  or  otherwise  used  by  a merchant  is  not  exempt  from  use  tax,  except  in 
the  case  of  restaurants  and  caterers  that  give  free  meals  to  employees  or  free  bar  food  to  patrons 
and  in  the  case  of  retailers  that  give  a free  item  of  inventory  to  a customer  on  the  condition  that 
the  customer  purchase  similar  or  related  property.  As  under  former  law,  free  books  of  matches 
would  not  be  subject  to  use  tax  if  thev  are  given  away  along  w’ith  the  sale  of  cigarettes;  matches 
given  away  where  cigarettes  are  not  sold  would  remain  subject  to  use  tax. 

A general  sales  and  use  tax  principle  is  that  a wholesale  merchant  or  retailer  who  gives 
away  products  free  of  charge  instead  of  selling  them  is  liable  for  use  tax  on  the  products.  The  use 
tax,  first  enacted  in  1939,  is  the  complement  of  the  sales  tax  and  applies  to  the  storage,  use,  or 
consumption  in  this  State  of  tangible  personal  property'.  A merchant  is  liable  for  the  use  tax  on 
property'  it  uses  in  its  business,  whether  furniture,  equipment,  decor,  or  promotional  giveaways. 
Items  sold  b\'  a merchant,  however,  are  not  subject  to  use  tax  because  sales  tax  will  apply  when 
the  items  are  sold  at  retail. 

There  are  some  gray  areas  in  determining  whether  a product  is  sold  or  is  given  away.  For 
example,  if  a merchant  has  a "buy  one,  get  one  free"  sale,  both  items  are  considered  sold  for  the 
price  of  the  first  one.  Although  the  second  item  appears  to  be  given  away,  in  fact  both  items  are 
being  sold  at  a discounted  price.  Another  example  is  paper  napkins,  catsup,  and  other  items  that 
accompany  and  are  consumed  along  with  meals.  These  items  are  considered  sold  as  part  of  the 
meal. 

Until  1993,  the  following  items  were  considered  used,  not  sold,  and  thus  subject  to  use  tax: 
meals  provided  free  to  the  merchant's  employees,  food  given  away  to  the  merchant's  patrorrs, 
and  matches  given  away  to  patrons,  other  than  matches  given  along  with  the  sale  of  cigarettes.  A 
group  of  restaurants  appealed  the  assessment  of  this  tax,  claiming  that  in  their  case  these  items 
should  be  considered  sold.  The  restaurants  were  selling  meals  to  patrons  and,  at  the  same  time, 
giving  some  of  the  food  to  employees  as  meals  and  some  to  patrons  as  "bar  food"  such  as  chips. 
In  addition,  free  books  of  matches  were  provided  to  patrons  for  use  in  the  restaurant. 

The  North  Carolina  Court  of  Appeals  agreed  with  the  restaurants  that  these  items  should  be 
considered  sold  along  with  the  food  the  restaurant  sold  as  part  of  its  business.  In  its  opinion,  the 
court  reasoned  that  the  cost  of  these  items  was  recovered  bv  the  sale  of  other  items.  This 
rationale  could  arguably  be  applied  in  a very  broad  way  to  mean  that  the  cost  of  all  of  a 
merchant's  purchases  should  be  exempt  from  sales  and  use  tax  because  they  are  covered  by  the 
price  of  sold  items;  a merchant's  profits  from  its  sales  generate  the  funds  to  purchase  furniture, 
equipment,  decorations,  and  other  items.  Thus,  taken  literally,  the  court  ruling  could  be 
interpreted  to  eliminate  the  use  tax  altogether  for  merchants. 

Finally,  Part  II  of  the  act  includes  a new  sales  and  use  tax  exemption  for  tangible  personal 
property'  that  is  donated  to  a nonprofit  organization  by  a retailer  or  a wholesale  merchant.  Under 
current  law,  medicine  and  certain  food  donated  to  a nonprofit  organization  to  be  used  for  a 
charitable  purpose  are  exempt  from  sales  and  use  tax.  This  act  repeals  these  two  exemption;; 
since  they  become  redundant  in  light  of  the  new,  and  broader,  exemption  created  by'  it. 

Under  current  law,  a wholesale  merchant  or  retailer  who  donates  products  to  a nonprofit 
orgaruzation  instead  of  selling  them  is  liable  for  the  sales  and  use  tax.  A wholesale  merchant  or 
retailer  does  not  pay  sales  or  use  taxes  when  purchasing  the  products  or  the  ingredients  used  to 
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manufacture  the  products  because  the  products  are  to  be  resold.  Sales  and  use  taxes  do  not  apply 
to  property  purchased  for  resale  or  ingredients  purchased  to  manufacture  products  for  resale.  If 
the  wholesale  merchant  or  retailer  chooses  not  to  sell  the  goods,  the  wholesale  merchant  or 
retailer  becomes  liable  for  use  tax  on  the  goods  because  the  resale  exemption  no  longer  applies. 
This  is  true  no  matter  what  the  company  chooses  to  do  with  the  products.  The  act  eliminates  this 
liability’  for  use  tax  by  providing  a specific  exemption  for  tangible  personal  properh'  purchased 
or  manufactured  by  a wholesale  merchant  or  retailer  for  resale  and  then  withdrawn  from 
inventory  and  donated  to  a nonprofit  organization,  contributions  to  which  are  deductible  as 
charitable  contributions  for  federal  income  tax  purposes. 

Repeal  of  Most  Privilege  License  Taxes 

Part  III  of  this  act  repeals  most  of  the  State  privilege  license  taxes  imposed  under  Article  2 of 
Chapter  105  of  the  General  Statutes,  effective  July  1,  1997.  This  Part  will  reduce  General  Fund 
revenues  by  about  $11  million  a year.  The  only  privilege  taxes  retained  are  the  taxes  imposed  by 
G.S.  105-37.1  (amusements);  105-38  (circuses  and  similar  shows);  105-41  (professionals);  105-83 
(installment  paper  dealers);  105-88  (loan  agencies  or  brokers);  105-102.3  (banks);  and  105-102.6 
(newsprint  publications).  The  tax  on  professionals  was  retained  because  its  repeal  would  reduce 
General  Fund  revenues  by  more  than  $3  million  a year.  The  other  taxes  were  retained  because 
they  have  a gross  receipts  or  other  variable  element  (amusements,  circuses,  installment  paper 
dealers,  banks),  are  related  to  a tax  that  is  retained  (loan  agencies),  or  were  enacted  for  a 
regulator)’  purpose  (newsprint  publications). 

The  act  preserv’es  the  status  quo  on  privilege  license  taxation  for  cities  and  counties.  Cities 
have  general  authoriU'  to  impose  privilege  license  taxes  unless  limited  by  Article  2;  counties  have 
no  general  authorit\'  to  impose  these  taxes  but  are  authorized  by  Article  2 to  levy  some  specific 
taxes.  The  act  provides  that  the  current  limitations  and  authorizations  in  Article  2 that  apply  to 
cities  and  counties  will  continue  to  apply.  The  act  also  preser\'es  the  itinerant  merchant 
regulator)’  provisions  but  moves  them  to  Chapter  66  of  the  General  Statutes,  Commerce  and 
Business. 

The  Revenue  Laws  Study  Committee  found  that  the  privilege  license  tax  structure  in  Article 
2 of  Chapter  105  of  the  General  Statutes  is  outmoded,  inefficient,  and  not  designed  on  proper 
principles  of  taxation  such  as  tax  fairness,  ability  to  pay,  responsiveness  to  growth,  or 
administrative  cost.  There  is  no  rationale  for  a tax  on  the  privilege  to  work  that  applies  only  to  a 
limited  portion  of  businesses  or  the  work  force  and  that  has  a different  and  inconsistent  tax  rate 
for  each  different  class  of  business.  Because  the  tax  is  not  indexed  to  any  economic  parameter, 
the  cost  to  administer  the  tax  has  become  increasingly  high  over  time  compared  to  the  amount  of 
tax  collected.  As  a result,  the  tax  has  become  more  of  a nuisance  tax  than  a properly  designed 
source  of  revenue  for  the  State.  The  Revenue  Laws  Study  Committee  plans  to  study  the 
elimination  of  the  remaining  State  privUege  license  taxes  and  reform  of  the  provisions  governing 
local  privilege  license  taxes. 


Chapter  18, 1996  Second  Extra  Session  (House  Bill  53,  Representative  Holmes) 

AN  ACT  TO  MODIFY  THE  CONTINUATION  BUDGET  OPERATIONS 
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APPROPRIATIONS  ACT  OF  1995,  AND  THE  EXPANSION  AND  CAPITAL 
IMPROVEMENTS  APPROPRIATIONS  ACT  OF  1995,  AND  TO  MAKE  OTHER 
CHANGES  IN  THE  BUDGET  OPERATION  OF  THE  STATE. 

The  Current  Operations  Appropriations  Act  of  1996  contains  five  tax  law  changes.  It 
increases  the  property  tax  homestead  exemption,  modifies  the  State  ports  tax  incentive,  exempts 
milk  drinks  from  the  excise  tax  on  soft  drinks,  allows  the  University  of  North  Carolina  Hospitals 
at  Chapel  Hill  an  annual  refund  of  sales  and  use  tax  paid,  and  makes  permanent  the  quarterly 
distribution  of  a portion  of  the  excise  tax  on  wine  to  the  North  Carolina  Grape  Growers  Council. 

The  act  expands  the  homestead  exemption  amount  from  $15,000  to  $20,000  and  increases 
the  income  eligibilitv  amount  from  $11,000  to  $15,000,  effective  for  taxes  imposed  for  taxable 
years  beginning  on  or  after  July  1, 1997.  Under  the  act,  the  State  will  reimburse  the  counties  and 
cities  50%  of  the  loss  they  incur  as  a result  of  these  tax  law  changes  for  two  years.  This 
reimbursement  will  cost  the  General  Fund  $3  million  a year.  The  increase  in  the  income 
eligibility’  amount  will  allow  as  many  as  34,000  elderly  and  disabled  homeowners  to  qualify  for 
the  homestead  exemption  who  do  not  currently  qualify.  The  increase  in  the  homestead 
exemption  amount  will  prov’ide  additional  property  tax  relief  to  at  least  155,000  elderly  and 
disabled  homeowners  who  currently  qualify  for  the  exemption. 

The  homestead  exemption  is  a partial  exemption  from  property  taxes  for  the  residence  of  a 
person  who  is  either  aged  65  or  older  or  totally  disabled  and  has  an  income  of  less  than  $11,000. 
The  current  exemption  amount  is  $15,000.  The  exemption  amount  was  last  increased  in  1993, 
when  it  was  increased  from  $12,000  to  $15,000.  The  income  eligibility'  amount  was  last  increased 
in  1987,  when  it  was  increased  from  $10,000  to  $11,000.  The  income  used  to  determine  the 
income  eligibility  amount  includes  moneys  received  from  every  source  other  than  gifts  or 
inheritances  received  from  a spouse,  lineal  ancestor,  or  lineal  descendant.  For  married  applicants 
residing  with  their  spouses,  the  income  of  both  spouses  is  included,  whether  or  not  the  property 
is  in  both  names. 

The  revenue  loss  associated  with  this  act  will  be  borne  equally  between  the  local 
governments  and  the  State  for  the  first  two  years.  Prior  to  1987,  local  governments  absorbed 
most  of  the  cost  of  the  homestead  exemption.  From  1987  to  1991,  the  State  reimbursed  counties 
and  cities  for  50%  of  their  losses  from  the  homestead  exemption.  In  1991,  the  General  Assembly 
froze  the  amount  of  reimbursements  made  to  local  governments  to  the  amount  each  city'  and 
county'  was  entitled  to  receive  in  1991.  That  amount  is  approximately  $7.9  million.  No  additional 
reimbursement  was  provided  when  the  exemption  amount  was  increased  in  1993. 

The  act  expands  the  State  ports  income  tax  credit  to  include  the  importing  and  exporting  of 
forest  products  at  the  State-owned  port  terminal  at  Wilmington,  effectiv'e  for  taxable  years 
beginning  on  or  after  January  1,  1996.  Forest  products  are  a type  of  bulk  cargo.  Under  current 
law,  a taxpayer  is  not  entitled  to  the  income  tax  credit  for  bulk  cargo  imported  or  exported  at  the 
Wilmington  terminal.  This  part  of  the  act  will  reduce  General  Fund  revenues  by  $180,000  for 
fiscal  year  1996-97. 

Bulk  cargo  is  a type  of  commodity  that  is  loose  and  usually  stock-piled.  Examples  of  this 
type  of  commodity'  include  coal,  grain,  salt,  and  wood  chips.  Break-bulk  cargo  and  container 
cargo  are  different  methods  used  to  ship  the  same  type  of  commodity'.  Commodities  that  are 
packaged  in  a metal  trailer  box  that  can  be  locked  onto  a tractor-trailer  chassis  and  then  detached 
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and  put  on  a ship  without  any  other  handling  arc  considered  "container  cargo".  Commodities 
that  are  packaged  and  stored  on  pallets  or  in  cases  that  must  be  handled  and  stacked  onto  a ship 
by  hand,  crane,  etc.,  are  considered  break-bulk  cargo.  Break-bulk  cargo  also  includes  machinery. 

Under  prior  law,  the  income  tax  credit  was  available  only  for  break-bulk  cargo  and 
container  cargo  imported  or  exported  at  the  Wilmington  terminal.  The  credit  is  available  for  bulk 
cargo,  break-bulk  cargo,  and  container  cargo  imported  or  exported  at  the  Morehead  Cit)’ 
terminal.  Since  bulk  cargo  is  generally  imported  and  exported  only  at  the  Morehead  Cit\' 
terminal,  there  has  not  been  a need  to  extend  the  credit  to  this  type  of  cargo  at  the  Wilmington 
terminal.  The  credit  is  being  narrowly  extended  to  forest  products  because  there  is  a customer  at 
the  Wilmington  terminal  who  will  be  exporting  wood  chips  and  the  Ports  Authorih'  believes  all 
users  of  the  Wilmington  terminal  should  be  entitled  to  the  credit.  The  act  does  not  extend  the 
credit  to  all  bulk  products  because  the  Wilmington  terminal  does  not  want  to  be  seen  as 
competing  unfairly  with  other  terminals  located  in  the  Wilmington  area  that  import  or  export 
other  types  of  bulk  products. 

The  amount  of  the  tax  credit  allowed  is  equal  to  the  amount  of  charges  paid  to  the  North 
Carolina  Ports  Authority  in  the  taxable  year  that  exceeds  the  average  amount  of  charges  paid  to 
the  Authority  for  the  past  three  years.  The  credit  is  limited  to  50%  of  the  tax  imposed  on  the 
taxpayer  for  the  current  year.  Any  excess  credit  may  be  carried  forward  and  applied  to  the 
taxpayer's  income  tax  liability  for  the  next  five  years.  The  cumulative  credit  may  not  exceed  one 
million  dollars  per  taxpayer.  The  credit  will  expire  in  1998. 

The  act  also  removes  the  requirement  that  a flavored  milk  drink  must  be  registered  with  the 
Department  of  Revenue  before  it  can  be  exempt  from  the  excise  tax  on  soft  drinks  and  extends 
the  exemption  to  cover  all  soft  drinks  that  contain  milk.  This  part  of  the  act  is  effective 
retroactively  to  October  1, 1991.  The  act  does  not  result  in  a significant  revenue  loss  because; 

(1)  Any  assessments  pending  against  a dairy  that  produces  a flavored  milk  drink  have 
not  been  paid  and  w'ill  not  have  to  be  paid  under  the  provisions  of  this  act. 

(2)  Other  registered  flavored  milk  drinks  are  currently  exempt  and  therefore  are  not 
paying  any  tax. 

Under  prior  law%  a flavored  milk  drink  containing  at  least  35%  milk  was  exempt  from  the 
excise  tax  on  soft  drinks  if  it  was  registered  with  the  Department  of  Revenue.  Natural  liquid  milk 
produced  by  a farmer  or  a dairv'  has  always  been  exempt  from  tax  without  the  necessity  of 
registering  the  milk  product.  The  Department  of  Revenue  assessed  tax  on  some  dairies'  chocolate 
milk  products  because  they  w^ere  not  registered  with  the  Department.  The  dairies  contested  the 
assessments. 

As  originally  introduced,  this  provision  w'ould  have  exempted  from  the  registration 
requirement  chocolate  flavored  milk  produced  by  a dair>'.  This  approach  raised  some  legal 
concerns,  however,  because  it  resulted  in  similarly  situated  taxpayers  being  treated  differently. 
For  example,  one  flavored  milk  drink  registered  with  the  Department  is  produced  by  three 
different  people:  a dairy  in  North  Carolina,  a dairy  located  outside  the  State,  and  a packer  in 
North  Carolina.  Under  the  original  provision,  the  two  dairies  would  not  have  to  register  the  milk 
drink  to  receive  the  tax  exemption  and  the  packer  would.  To  avoid  possible  litigation,  this 
provision  was  revised  to  exempt  all  milk  products  from  the  tax.  Under  Chapter  13  of  the  1995 
Session  Laws,  1996  Second  Extra  Session,  the  excise  tax  on  all  drinks  w'ill  be  repealed  effective 
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July  1, 1999. 

Fourthly,  the  Current  Operations  Appropriations  Act  of  1996  allows  The  University  of 
North  Carolina  Hospitals  at  Chapel  Hill  to  seek  an  annual  refund  of  State  and  local  sales  and  use 
tax  they  paid  on  direct  purchases  of  tangible  personal  properh'.  Sales  and  use  tax  liabiliU’ 
indirectly  incurred  by  the  hospitals  on  building  materials,  supplies,  fixtures,  and  equipment  that 
become  a part  of  or  annexed  to  a building  used  by  the  hospitals  is  considered  paid  on  a direct 
purchase  by  the  hospitals.  This  part  of  the  act  becomes  effective  January  1,  1997,  and  applies  to 
taxes  paid  on  or  after  that  date. 

Under  current  law,  nonprofit,  private  hospitals  are  allowed  a semiannual  refund  of  State 
and  local  sales  and  use  taxes  paid.  For-profit  hospitals  are  allowed  a semiannual  refund  of  State 
and  local  sales  and  use  taxes  paid  on  medicines  and  drugs.  However,  neither  of  these  tw'o  refund 
provisions  are  applicable  to  hospitals  owned  or  controlled  by  a governmental  unit. 

Under  current  law,  local  government  agencies  receive  an  annual  refund  of  State  and  local 
sales  taxes  they  pay  but  State  agencies  do  not  receiv'e  refunds  of  either  State  or  local  sales  taxes. 
LcKal  sales  taxes  paid  by  State  agencies,  including  State-operated  hospitals,  are  refunded 
quarterly  to  the  General  Fund  rather  than  to  the  agency.  State  agencies  do  not  receive  refunds  of 
State  sales  taxes  because  the  appropriation  of  State  funds  for  that  agency  includes  the  amount  of 
sales  tax  payable  by  the  agency. 

As  of  the  effective  date  of  this  act,  the  local  sales  taxes  paid  by  the  UNC  hospitals  will  no 
longer  be  refunded  to  the  General  Fund  and  the  State  sales  taxes  paid  by  the  UNC  hospitals  vntII 
no  longer  remain  in  the  General  Fund.  These  amounts  v\dll  instead  be  paid  directly  to  the  UNC 
hospitals.  Presumably,  the  appropriation  to  the  UNC  hospitals  will  be  reduced  to  reflect  this  new 
refund. 

This  provision  departs  from  the  traditional  policy  that  State  sales  taxes  are  not  refunded  to 
State-funded  agencies.  Refunding  State  sales  taxes  to  agencies  funded  from  the  General  Fund 
merely  creates  a loop  of  unnecessar)'  administrative  costs  and  paperw'ork  as  funds  are  paid  into 
the  General  Fund  as  sales  taxes  then  refunded  by  the  Department  of  Revenue  out  of  the  General 
Fund.  In  all  other  cases,  the  same  result  is  reached  without  the  papervs'ork  by  including  in  the 
agency's  General  Fund  appropriation  an  amount  to  cover  the  sales  taxes  paid  into  the  General 
Fund.  The  latter  approach  saves  the  Department  of  Revenue  and  the  State  agency  the 
administrative  costs  associated  with  periodic  refunds. 

This  refund  applies  only  to  the  UNC  hospitals  and  not  to  other  State  hospitals  and  similar 
facilities.  As  well  as  the  UNC  hospitals,  the  State  operates  four  psychiatric  hospitals;  Dorothea 
D\x  Hospital,  Broughton  Hospital,  Cherry  Hospital,  and  John  Umstead  Hospital.  In  addition,  the 
State  operates  various  Alcohol  and  Drug  Treatment  Centers  and  Mental  Retardation  Centers 
around  the  State.  These  centers  are  in-patient  facilities  similar  to  hospitals.  In  the  case  of  all 
State-operated  hospitals  and  treatment  centers  other  than  the  UNC  hospitals,  the  General 
Assembly  appropriates  money  from  the  General  Fund  to  pay  for  sales  taxes,  rather  than  reducing 
the  insHtution's  appropriation  and  requiring  the  institution  and  the  Department  of  Revenue  to 
process  refunds. 

Lastly,  the  act  makes  permanent  a quarterly  distribution  of  a portion  of  the  excise  tax  on 
wine  to  the  North  Carolina  Grape  Growers  Council.  Under  G.S.  105-113.81A,  94%  of  the  net 
proceeds  of  the  excise  tax  collected  on  unfortified  wine  bottled  in  North  Carolina  during  the 
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previous  quarter  and  95%  of  the  net  proceeds  of  the  excise  tax  collected  on  fortified  wine  bottled 
in  North  Carolina  during  the  previous  quarter  is  credited  to  the  Department  of  Agriculture.  The 
amount  credited  may  not  exceed  $90,000  per  fiscal  year;  any  funds  credited  to  the  Department 
under  this  statute  that  are  not  expended  during  the  fiscal  year  do  not  revert  to  the  General  Fund 
at  the  end  of  a fiscal  year.  The  Department  of  Agriculture  allocates  these  funds  to  the  North 
Carolina  Grape  Growers  Council  to  be  used  to  promote  the  North  Carolina  grape  and  wine 
industry  and  to  contract  for  research  and  development  serx'ices  to  improve  viticultural  and 
enological  practices  in  North  Carolina. 

This  distribution  has  been  in  effect  since  1987.  Under  the  original  legislation,  the 
distribution  would  have  terminated  on  June  30, 1997,  and  the  funds  would  have  been  credited  to 
the  General  Fund.  This  part  of  the  act  removes  the  sunset. 

In  1973,  the  General  Assembly  enacted  legislation  providing  that  the  tax  on  wine 
manufactured  in  North  Carolina  would  be  lower  than  the  tax  on  other  wines.  In  1984,  the  United 
States  Supreme  Court  decided  in  the  Bacchus  case  that  an  unequal  tax  between  in-state  and  out- 
of-state  wine  violated  the  Commerce  Clause  of  the  United  States  Constitution.  As  a result  of  this 
decision,  the  State  and  the  local  governments,  who  receive  a percentage  of  the  excise  tax  on  wine, 
realized  a revenue  increase.  In  1987,  the  General  Assembly  decided  that  a portion  of  this 
increased  revenue  should  be  used  to  promote  and  improve  the  State's  grape  and  wine  industr)\ 
This  part  of  the  act  continues  this  philosophy. 

In  1985,  the  General  Assembly  enacted  an  income  tax  credit  for  distributing  North  Carolina 
wine.  Chapter  14  of  the  1996  Second  Extra  Session  repealed  this  credit  because  it  had  the  same 
flaw  as  the  intangibles  tax  stock  deduction  that  was  declared  unconstitutional  by  the  United 
States  Supreme  Court  in  the  Fulton  decision.  The  United  States  Supreme  Court  ruled  that  the 
intangibles  tax  stock  deduction  violated  the  interstate  commerce  clause  of  the  federal 
constitution. 


Chapter  19, 1996  Second  Extra  Session  (House  Bill  30,  Representative  Grady) 

AN  ACT  TO  REFUND  TO  FEDERAL  RETIREES  THE  UNCONSTITUTIONAL 
TAXES  THEY  PAID  ON  THEIR  PENSIONS  FOR  TAX  YEARS  1985  THROUGH  1988. 

This  act  gives  federal  retirees  income  tax  credits  and  partial  refunds  for  the  North  Carolina 
income  taxes  they  paid  on  their  federal  retirement  benefits  in  1985,  1986,  1987,  and  1988.  These 
credits  and  refunds  will  cost  the  General  Fund  more  than  $117  million  over  three  years.  The 
amount  a federal  retiree  may  claim  as  a credit  or  refund  is  reduced  by  any  amounts  previously 
credited  or  refunded  to  the  federal  retiree  for  the  same  pension  taxes.  If  a federal  retiree  paid  the 
1985-88  pension  taxes  under  timely  protest,  the  retiree  already  received  a refund  as  required  by 
existing  law.  Under  this  act,  federal  retirees  who  did  not  make  a timely  protest  and  who  pay 
North  Carolina  income  tax  may  take  a State  income  tax  credit  in  three  equal  installments 
beginning  with  the  1996  tax  year.  For  a taxpayer  whose  1996  tax  liabilit^^  is  less  than  5%  of  the  tax 
the  taxpayer  paid  on  federal  retirement  benefits  during  1985-88,  a one-time  refund  is  allowed  in 
lieu  of  a credit.  The  taxpayer  must  claim  this  refund  by  April  1, 1997.  The  refund  allowed  is  the 
lesser  of  85%  of  the  amount  claimed  or  a reduced  amount.  The  reduced  amount  occurs  when  the 
total  refunds  claimed  exceed  the  $25  million  the  General  Assembly  has  set  aside  to  pay  for  the 
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refunds.  If  the  S25  million  cap  is  reached,  then  the  refunds  are  prorated  based  on  the  amount 
each  taxpayer  claimed.  If  a federal  retiree  who  would  otherwise  be  eligible  for  a credit  or  refund 
has  died,  the  retiree's  estate  may  claim  the  credit  or  refund. 

In  1990,  the  General  Assembly  gave  to  federal  retirees  who  had  not  made  a timely  protest 
an  income  tax  credit  for  the  amount  of  tax  paid  on  their  federal  retirement  benefits  in  1988.  This 
tax  credit  was  not  refundable  and  was  not  allowed  to  deceased  federal  retirees,  it  was  allowed  in 
three  installments.  This  credit  was  granted  as  a result  of  the  1989  United  States  Supreme  Court 
decision  in  Davis  v.  Michigan,  which  held  that  the  doctrine  of  intergoverrunental  tax  irrununitv 
prohibits  a state  from  taxing  federal  retirement  income  at  a higher  rate  than  State  retirement 
income.  Prior  to  1989,  North  Carolina  allowed  a full  income  tax  exclusion  for  State  retirement 
income  and  a $3,000  annual  exclusion  for  federal  retirement  income;  there  was  no  exclusion  for 
private  pension  income.  To  comply  with  the  Davis  decision,  the  General  Assembly  in  1989 
allowed  all  government  retirees  (state,  local,  and  federal)  a S4,000  annual  exclusion.  At  the  same 
time,  it  allowed  private  retirees  a $2,000  annual  exclusion. 

The  tax  credit  for  1988  taxes  was  enacted  in  1990  to  equalize  the  treatment  of  those  who 
paid  under  protest  for  1988  and  those  who  did  not.  The  Davis  decision  was  issued  on  March  28, 
1989,  the  middle  of  the  income  tax  filing  period  for  the  1988  tax  year.  Those  taxpayers  who 
learned  about  the  Davis  decision  in  time  paid  under  protest  within  the  30-day  time  limit 
prescribed  by  law  or  refused  to  pay  tax  on  their  federal  retirement  benefits.  Those  who  had  paid 
their  taxes  early  or  did  not  become  aware  of  the  Davis  decision  until  later  were  not  able  to  make  a 
timely  protest. 

The  State  currently  faces  similar  constitutional  challenges  to  several  of  its  other  taxes.  The 
United  States  Supreme  Court  declared  North  Carolina's  intangibles  tax  on  stocks 
unconstitutional  in  the  1996  Fulton  decision.  Other  taxes  that  were  collected  until  their  repeal  in 
the  1996  tax  year,  such  as  the  individual  income  tax  credit  for  North  Carolina  dividends  and  the 
corporate  income  tax  deduction  for  North  Carolina  dividends,  have  been  identified  by  the 
Revenue  Laws  Study  Committee  as  having  the  same  constitutional  flaw  as  the  intangibles  tax. 
Furthermore,  State,  local,  and  federal  retirees  are  currently  challenging  the  constitutionalih’  of 
the  income  tax  levied  on  their  pensions  for  the  tax  years  from  1989  to  the  present.  Taxpayers 
who  paid  the  intangibles  tax  and  other  unconstitutional  taxes  without  filing  a timely  protest  will 
likely  seek  legislation  granting  them  refunds  of  three  years'  back  taxes,  relief  similar  to  that 
granted  federal  retirees  by  this  act.  The  cost  of  granting  relief  to  other  taxpayers  in  the  same 
position  as  the  federal  retirees  aided  by  this  act  could  cost  the  General  Fund  hundreds  of  millions 
of  dollars. 


1996  Regular  Session 


Chapter  560  (House  Bill  1119,  Rep.  Shaw) 

AN  ACT  TO  DELETE  THE  REQUIREMENT  THAT  A COMPANY  ADD  BACK 
TO  ITS  NET  WORTH  FRANCHISE  TAX  BASE  THE  AMOUNT  OF  ITS  LOANS  THAT 
ARE  PAYABLE  TO  AN  UNRELATED  COMPANY  BUT  ARE  ENDORSED  OR 
GUARANTEED  BY  A RELATED  COMPANY,  AS  RECOMMENDED  BY  THE 
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DEPARTMENT  OF  REVENUE. 

This  act  deletes  a provision  in  the  corporate  franchise  tax  laws  that  requires  a parent,  a 
subsidiary,  or  an  affiliate  of  another  corporation  to  include  in  its  franchise  tax  base  the  amount  of 
any  debt  that  is  owed  by  the  corporation  and  is  endorsed  or  guaranteed  by  one  of  its  related 
corporations.  The  change  is  effective  for  taxable  years  beginning  on  or  after  October  1, 1996.  The 
change  is  made  at  the  recommendation  of  the  Department  of  Revenue  and  is  expected  to  have  a 
revenue  loss  of  no  more  than  $10,000  a vear. 

Under  current  law,  a corporation  that  is  a parent,  a subsidiary,  or  an  affiliate  of  another 
corporation  is  required  to  add  back  to  its  net  worth  franchise  tax  base  the  amount  of  any  debt  it 
has  that  is  payable  to  its  parent,  affiliate,  or  subsidiarv  or  is  endorsed  or  guaranteed  bv  its  parent, 
affiliate,  or  subsidiary.  Debt  that  is  not  payable  to  a parent,  affiliate,  or  subsidiary  and  is  not 
guaranteed  by  one  of  these  corporations  is  not  required  to  be  added  back  to  the  base.  The  act 
deletes  the  requirement  that  debt  endorsed  or  guaranteed  by  a related  company  be  added  back 
and  retains  the  requirement  that  debt  payable  to  a related  company  be  added  back. 

The  Department  of  Revenue  recommended  this  change  because  of  the  difficult^'  of 
enforcing  the  endorsement  provision  and  the  lack  of  need  for  the  requirement.  The  existence  of 
endorsed  or  guaranteed  debt  is  often  not  readily  ascertainable  from  the  financial  statements  of  a 
corporation.  When  a corporation  endorses  or  guarantees  a debt,  it  makes  no  accounting  entr)', 
such  as  the  creation  of  a liabiliW,  to  acknowledge  the  endorsement  or  guarantee.  If  the  amount  of 
debt  endorsed  or  guaranteed  is  significant,  the  existence  of  the  debt  will  be  reflected  in  a footnote 
of  the  financial  statements. 

The  franchise  tax  is  a tax  on  corporations  for  the  right  or  privilege  to  exist  as  a corporate 
entih'  and,  in  the  case  of  foreign  corporations,  the  right  or  privilege  to  do  business  in  a corporate 
capacit)’  in  North  Carolina.  The  tax  is  levied  on  the  assets  of  a corporation.  The  tax  rate  is  $1.50 
per  $1,000  with  a minimum  of  $35.  The  franchise  tax  base  on  which  the  tax  is  computed  is  the 
largest  of  the  following: 

(1)  Capital  stock,  surplus,  and  undivided  profits. 

(2)  55%  of  appraised  property  tax  value  of  all  taxable  personal  property 

(3)  The  corporation's  actual  investment  in  tangible  propert>’  in  North  Carolina. 

The  add-back  requirement  is  imposed  to  prevent  related  comparues  from  understating  their 
net  w'orth  through  means  of  transactions  with  each  other.  A corporation  can  make  capital 
available  to  another  corporation  in  several  w'ays.  For  example,  it  can  buy  the  corporation  s stock 
or  loan  the  corporation  money.  The  stock  purchase  would  be  reflected  in  the  net  w^orth  of  the 
company  but  the  debt  w'ould  be  a deduction  in  computing  net  w'orth.  To  establish  the  economic 
reality  between  the  companies,  the  loan  is  required  to  be  added  back  so  that  it  is  in  effect  treated 
the  same  as  the  stock  purchase. 

Under  current  law',  endorsed  or  guaranteed  debt  is  required  to  be  added  back  also  even 
though  the  corporation  making  the  endorsement  or  guarantee  did  not  decrease  its  capital  to 
increase  that  of  the  corporation  receiving  the  loan.  Endorsed  or  guaranteed  debt  is  more  like 
third-party  debt  than  a loan  from  one  company  to  another. 

A recommendation  of  the  Revenue  Laws  Study  Committee. 


Chapter  590  (House  Bill  540,  Rep.  Connie  Wilson) 
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AN  ACT  TO  AUTHORIZE  THE  ISSUANCE  OF  NINE  HUNDRED  FIFH' 
MILLION  DOLLARS  GENERAL  OBLIGATION  BONDS  OF  THE  STATE,  SUBJECT 
TO  A VOTE  OF  THE  QUALIFIED  VOTERS  OF  THE  STATE,  FOR  THE 
CONSTRUCTION  OF  HIGHV\^AYS  AND  TO  AMEND  THE  HIGHV\'AY  TRUST 
FUND. 

This  act  authorizes  the  issuance  of  S950  million  of  highway  bonds  if  approved  by  the  voters 
in  November  1996.  Of  the  S950  million,  $500  million  is  for  the  urban  loop  projects  of  the 
Highway  Trust  Fund,  $300  million  is  for  the  Intrastate  System  projects,  and  $150  million  is  for 
paving  secondary  roads  in  the  State  highway  system.  The  bonds  would  be  repaid  from  Highway 
Trust  Fund  revenue  allocated  for  the  Trust  Fund  urban  loops,  the  Intrastate  system,  and 
secondary-  road  construction.  The  State  last  issued  highway  bonds  in  1977;  the  amount  of  the 
bonds  was  $300  million.  These  bonds  have  been  refinanced  since  1977  but  will  be  repaid  at  the 
end  of  1997. 

The  bonds  authorized  by^  the  act  are  State  general  obligation  bonds.  The  State  therefore 
pledges  its  taxing  power  to  repay'  the  bonds.  The  bonds  must  mature  no  later  than  December  1, 
2013,  the  projected  date  for  completion  of  all  the  Highway  Trust  Fund  projects. 

If  issued,  the  revenue  from  the  bonds  would  be  appropriated  to  the  Department  of 
Transportation.  $500  million  would  be  used  for  urban  loops  around  the  following  seven  cities: 
Asheville,  Charlotte,  Durham,  Greensboro,  Raleigh,  Wilmington,  and  Winston-Salem.  $300 
million  would  be  used  for  the  Intrastate  System  projects  listed  in  G.S.  136-179.  The  remaining 
$150  million  would  be  used  to  pave  unpaved  secondary  roads  on  the  basis  of  percentage  of 
unpaved  miles. 

Revenue  in  the  Highway  Trust  Fund  is  allocated  as  follows:  61.95%  for  Intrastate  System 
Projects  (these  32  projects  are  listed  in  the  statutes);  25.05%  for  the  seven  designated  urban  loops; 
6.5%  for  city  streets;  and  6.5%,  plus  $15.00  of  the  $35  title  fee,  for  secondary  roads.  The  $^ 
million  in  bonds  for  urban  loops  would  be  repaid  from  the  25.05%  allocation  for  urban  loops,  the 
$300  million  for  Intrastate  System  projects  would  be  repaid  from  the  61.95%  allocation  for  these 
projects,  and  the  $100  million  in  bonds  for  secondary  roads  would  be  repaid  from  the  6.5% 
allocation  for  secondary  roads. 

Additional  funds  could  be  applied  to  the  Trust  Fund  urban  loops  without  issuing  bonds. 
Since  the  Trust  Fund  was  established  in  October  of  1989,  the  Department  of  Transportation  has 
transferred  $862.9  million  from  the  Trust  Fund  to  the  Highway  Fund  for  use  on  non-Trust  Fund 
projects.  This  figure  is  66.6%  of  the  $1.29  billion  Trust  Fund  revenue  collected.  If  more  revenue  is 
applied  to  Trust  Fund  projects,  less  revenue  would  be  applied  to  non-Trust  Fund  projects  in  the 
Transportation  Improvement  Program. 

The  Department  of  Transportation  is  almost  exactly  on  schedule  with  the  paving  of 
secondary  roads  under  the  Trust  Fund  plan.  Secondary  roads  are  funded  from  both  the  Highway 
Fund  and  the  Highway  Trust  Fund.  An  amount  equal  to  1 3/4  <r  of  the  motor  fuel  tax  is  allocated 
for  secondary  roads  from  the  Highway  Fund  and  is  distributed  on  the  basis  of  the  percentage  of 
unpaved  secondary'  roads  in  each  county.  Of  the  Trust  Fund  supplement,  $68,670,000  is  allocated 
annually  on  the  basis  of  vehicular  traffic  and  the  rest  on  the  percentage  of  unpaved  secondary' 
roads. 
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Chapter  631  (House  Bill  1100,  Rep.  Daughtry) 

AN  ACT  TO  IMPLEMENT  THE  RECOMMENDATION  OF  THE  SCHOOL 
C.A.PITAL  CONSTRUCTION  STUDY  COMMISSION  TO  AUTHORIZE  THE 
ISSUANCE  OF  GENERAL  OBLIGATION  BONDS  OF  THE  STATE,  SUBJECT  TO  A 
VOTE  OF  THE  QUALIFIED  VOTERS  OF  THE  STATE,  TO  PROVIDE  FUNDS  FOR 
GRANTS  TO  COUNTIES  FOR  PUBLIC  SCHOOL  CAPITAL  OUTLAY  PROJECTS,  IN 
ORDER  TO  PROMOTE  EQUITY'  IN  LOCAL  SCHOOL  FACILITIES  ACROSS  THE 
STATE  AND  TO  ENABLE  LOCAL  GOVERNMENTS  TO  GIVE  LOCAL  PROPERTY 
TAX  RELIEF,  AND  TO  ENSURE  THAT  CERTAIN  GRANTS  FOR  SCHOOL  FACILITY 
NEEDS  CONTINUE  TO  BE  MADE  IN  ACCORDANCE  WITH  THE  1988  PRIORm' 
LIST. 

This  act  authorizes  the  issuance  of  $1.8  billion  of  State  public  school  bonds  if  approved  by 
the  voters  in  November  1996.  It  addresses  the  $6.2  billion  backlog  of  school  capital  needs  in  this 
State  that  were  identified  by  a needs  assessment  prepared  for  the  General  Assembly's  School 
Capital  Construction  Study  Commission.  Of  the  $1.8  billion  in  bond  proceeds,  $30  million  would 
be  set  aside  for  grants  to  small  county  school  systems  and  the  remaining  $1.77  billion  would  be 
allocated  on  the  basis  of  three  different  methods:  40%  would  be  allocated  to  counties  on  the  basis 
of  average  daily  membership;  35%  would  be  allocated  on  the  basis  of  low  wealth;  and  25%  would 
be  allocated  on  the  basis  of  high  growth. 

The  State  Board  of  Education  would  determine  which  of  the  small  county  school  systems 
could  receive  a grant  from  the  $30  million  set  aside  for  small  school  systems.  A small  count)’ 
school  system  is  one  that  was  entitled  to  receive  small  school  system  supplemental  funding 
under  section  17.2  of  Chapter  507  of  the  1995  Session  Laws,  The  Expansion  and  Capital 
Improvements  Act  of  1995.  A county  that  receives  a grant  from  the  $30  million  set  aside  does  not 
have  to  match  the  allocation. 

Counties  would  be  required  to  match  the  allocations  from  the  remaining  $1.77  billion  of 
bond  revenue.  The  amount  of  the  match  is  based  on  average  daily  membership  and  high  growth. 
The  required  match  is  3c  times  the  county's  1995-96  ability  to  pay  rank  for  each  $1.00  of  bond 
proceeds  to  be  received  under  those  allocations.  This  rank  has  been  determined  by  the  State 
Board  of  Education.  Public  school  capital  expenditures  and  the  face  amount  of  debt  authorized 
or  incurred  for  public  school  capital  purposes  since  Januar>’  1,  1992,  qualify  for  the  match.  With 
respect  to  debt  authorized  or  incurred  for  public  school  facilities  before  January  1, 1992,  amounts 
expended  on  or  after  January  1,  1992,  for  debt  service  for  the  debt  qualify  for  the  match.  Any 
allocated  funds  that  are  not  matched  as  required  by  Januar)'  1,  2003,  will  be  redistributed  among 
the  counties  that  met  the  matching  requirements. 

The  proceeds  of  the  bonds  must  be  used  to  construct  or  improve  public  school  buildings, 
buy  equipment  needed  for  the  newly  constructed  or  improved  school  buildings,  or  buy  land 
needed  for  the  construction  or  improvement  of  the  school  buildings  The  facilitates  financed  by 
the  proceeds  must  be  used  for  instructional  and  related  purposes  and  cannot  be  used  for 
centralized  administration  facilities,  maintenance  facilities,  trailers,  relocatable  classrooms,  or 
mobile  classrooms. 

The  bonds  authorized  by  the  act  are  State  general  obligation  bonds.  This  means  that  the 
State  pledges  its  taxing  power  in  payment  of  the  bonds.  If  issued,  the  debt  serx’ice  on  the  bonds 
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would  be  one  of  the  items  to  be  paid  by  the  State  from  its  general  revenues.  The  act  prohibits  the 
State  Treasurer  from  issuing  more  than  S450  million  of  the  bonds  in  any  twelve-month  period. 
The  debt  serv’ice  costs  of  State  general  obligation  bonds,  including  the  SI. 8 billion  of  school  bonds 
proposed  by  this  act,  will  be  less  than  2.5%  of  General  Fund  revenues.  The  debt  service  payments 
incurred  due  to  the  issuance  of  bonds  or  notes  under  this  act  are  removed  from  any  applicable 
General  Fund  spending  limit. 

The  act  also  dissolves  The  Commission  on  School  Facility  Needs,  specifies  that  the  last  11 
local  school  administrative  units  on  the  priority'  list  established  in  1988  by  the  Commission  shall 
be  funded  from  the  Critical  School  Facility'  Needs  Fund,  and  repeals  the  Fund  30  days  after  the 
last  of  those  11  projects  are  funded. 

A recommendation  of  the  School  Capital  Construction  Study  Committee. 

Chapter  646  (Senate  Bill  1178,  Sen.  Cochrane) 

AN  ACT  TO  MAKE  TECHNICAL  AND  CONFORMING  CHANGES  TO  THE 
REVENUE  LAWS  AND  RELATED  STATUTES  AND  TO  ALLOW  THE  VOLUNTARY 
WITHHOLDING  OF  INCOME  TAX  FROM  UNEMPLOYMENT  COMPENSATION 
PAYMENTS. 

This  act  makes  numerous  technical  and  clarifying  changes  to  the  revenue  laws  and  related 
statutes.  It  also  amends  North  Carolina's  unemployment  compensation  law  to  allow  the 
voluntary  deducting  and  withholding  of  federal  and  State  income  taxes  in  accordance  with 
federal  law'.  The  following  table  provides  a section-by-section  analysis  of  the  proposed  changes. 

Section Explanation 

1 Adds  a caption  to  this  subsection.  The  other  subsections  of  this  statute  all  hav 
captions. 

2 Returns  to  the  statute  words  that  were  inadvertently  deleted  in  1995. 

3 Repeals  two  obsolete  statutes,  imposing  franchise  taxes  on  pullman,  sleeping,  chai 
and  dining  cars,  and  on  express  companies.  Railroads  pay  general  franchise  and  incom 
taxes.  There  are  no  longer  any  express  companies;  if  there  were,  they  w'ould  pay  th 
general  franchise  and  income  taxes. 

4 Returns  the  term  "held"  to  the  statute.  In  1995,  this  sales  tax  exemption  w'as  revise 
to  clarify  that  aquaculture  is  covered.  The  statute  applies  to  animals  or  plants  produce 
or  held  for  commercial  purposes;  the  1995  rewrite  accidentally  removed  "held". 

5 Repeals  a provision  that  grants  a sales  tax  exemption  for  works  of  art  purchase 
pursuant  to  the  art  in  State  buildings  program  of  Article  47A  of  Chapter  143B  of  th 
General  Statutes.  Because  that  program  has  been  repealed,  the  sales  tax  exemption  is  n 
longer  needed. 

6 Corrects  an  incorrect  citation. 

7,8  Repeals  obsolete  adrnirustrative  provisions  in  the  gift  tax  provisions.  Thes 

provisions  have  been  superseded  by  Article  9 of  Chapter  105  of  the  General  Statute 
Article  9 of  Chapter  105  contains  the  administrative  provisions  that  apply  to  all  taxe 
administered  by  the  Secretary  under  that  Chapter. 
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9 

10 


11 


12 

13,14 


15 

16 


Repeals  the  penalty  of  Si 0 a day  for  failure  to  file 
franchise  tax  return,  which  is  obsolete  and  redundant, 
to  all  taxes  already  apply  to  these  taxes 


a privilege  license  tax  return  o 
The  general  penalties  that  appl 


Alio  s the  Secretary  of  Revenue  to  assess  a negligence  penalty'  for  reportin 
improper  adjustments  to  federal  taxable  income  to  the  same  extent  as  for  understatin 
^oss  income  or  overstating  deductions.  In  cases  of  substantial  income  tax  deficiencies, 
2d%  penalty  is  assessed  if  the  deficiency  was  caused  by  understaring  gross  income  or  b 
overstating  deductions,  both  of  which  are  determined  on  the  federal  return.  The  penalt 
provisions  do  not  address  deficiencies  caused  by  improper  adjustments  to  federal  taxabl 
income,  adjustments  that  are  made  at  the  State  ievel  to  determine  North  Carolina  taxabl 


income.  This  section  provides  that  the  same  penalri'  applies  whether  the  deficienc 
resulted  from  understating  gross  income,  overstating  deductions,  or  misstarin 
adjustments.  This  section  also  repeals  references  to  "this  subchapter,"  which  are  obsolet 
The  term  tax"  is  now  defined  to  include  not  onlv  taxes  under  Subchapter  I of  Chapte 
105  of  the  General  Statutes  but  also  taxes  under  Subchapters  V and  VIII  and  inspectio 
taxes  levied  under  Article  3 of  Chapter  119  of  the  General  Statutes.  Finally,  this  secrio 
corrects  spelling  errors  and  modernizes  the  language  of  the  statute. 

Reinstates  an  extended  period  of  rime  for  making  assessments  for  income  tax  du 
attributable  to  gains  from  involuntary  conversions  or  from  the  sale  of  a prindp 
residence  parallel  to  federal  law.  The  extension  is  necessary'  because  the  law  allows  th 
taxpayer  a period  of  rime  to  replace  the  converted  propertN'  or  the  principal  residenc 
with  similar  propert)'  and  thereby  avoid  recognition  of  the  gain.  If  the  taxpayer  fails  t 
replace  the  propert)-,  gain  is  recognized  and  the  assessment  may  be  made  within  thre 
years  after  the  Secretar)-  is  notified  that  the  requirements  for  nonrecognirion  will  not  b 
met.  Before  1989,  North  Carolina's  individual  income  tax  contained  a similar  provisio 
when  the  tax  law  was  rewTitten  to  "pigg)-back"  the  federal  internal  revenue  code,  tha 
provision  was  inadvertently  not  picked  up. 

Corrects  a citation.  The  federal  statute  to  which  this  language  refers  has  bee 
renumbered. 

Effective  July  1,  1996,  revises  the  split  inventory  tax  reimbursement  date  from  a 
August/ April  date  to  a September/ April  date  and  changes  the  60%/40%  split  to 
50%/50%  split.  1995-96  will  be  the  only  year  in  which  the  60/40  August/ April  spli 
reimbursement  occurred.  Because  these  sections  become  effective  July  1, 1996,  changin 
the  1995  languages  does  not  affect  the  validity  of  what  is  being  done  in  1995-96. 

Corrects  an  incorrect  cross-reference. 

Exempts  certain  propert)-  owners  from  filing  annual  applications  for  propert)-  ta 
exemptions.  According  to  the  Institute  of  Government,  by  administrative  pracric 
annual  applications  are  not  required  for  exempt  propert)-  of  veterans’  organization 
Masonic  lodges  2md  shrines,  elks  and  similar  fraternal  organizations,  or  disable 
veterans.  In  addition,  the  Institute  of  Government  suggests  that  there  is  no  reason  t 
require  annual  applications  for  exemption  of  pollution  control  and  recycling  equipmen 
because  the  exemption  is  automatic  once  the  Department  of  Environment,  Health,  an 
Natural  Resources  determines  that  the  equipment  qualifies. 
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17  Corrects  an  inadv^ertent  expansion  of  the  use  value  law.  Legislation  enacted  in  199 
codified  existing  interpretations  of  the  use  value  law  that  allow  a partner  in  a partnershi 
or  a member  of  a limited  liability  company  to  treat  their  share  of  land  owned  by  th 
entitN'  as  if  they  owned  it  directly.  The  legislation  inadvertently  include 
corporate-ov\med  land  under  the  same  rule. 

18  Removes  redundant  language  that  renders  certain  definitions  circular.  This  sectio 
also  modernizes  the  form  in  which  the  definitions  are  set  out. 

19  Restores  omitted  reference.  Until  199d,  funds  in  the  Insurance  Regulatory  Fun 
could  be  used  only  to  reimburse  the  General  Fund  for  the  Department  of  Insurance 
expenses  in  regulating  the  insurance  industry’  and  other  industries  in  this  State.  Th 
statute  was  expanded  in  1995  to  include  expenses  of  other  State  agencies  in  regulatin 
the  insurance  industry  and  in  carrying  out  certain  duties  under  the  Medical  Care  Dat 
Act.  The  1995  rewrite  inadvertently  omitted  reference  to  other  industries,  in  addition  t 
insurance,  that  the  Department  of  Insurance  regulates.  For  example,  the  Departmen 
regulates  bail  bondsmen  and  collection  agencies. 

20  Removes  an  unnecessarv  reference  to  an  effective  date. 

21  Existing  law  provides  that  certain  local  tax  records  are  not  public  records;  this  sectio 
clarifies  the  corresponding  provision  under  the  Public  Records  Act. 

22  Relocates  a provision  in  the  consolidated  cit%’-count\’  act  to  the  appropriate  statut 
The  provision  applies  to  all  urban  service  districts  but  is  currently  located  in  a statut 
that  applies  only  to  certain  urban  service  districts.  A consolidated  ciU'-count\'  is  a count 
in  which  the  largest  municipalit>’  has  been  abolished  and  its  powers,  duties,  right 
privileges,  and  immunities  have  been  consolidated  with  those  of  the  count)’.  Othe 
municipalities  may  also  be  abolished  and  consolidated  with  the  count)'.  A consolidate 
cit)’<ount)'  may  define  urban  service  districts  to  finance  services  within  the  count)’  at 
higher  level  than  in  other  areas  of  the  county.  These  urban  service  districts  may  replac 
municipalities  that  have  been  abolished  or  may  be  created  to  serve  areas  that  hav 
population  density,  property  valuation,  and  needs  that  justifv  a higher  level  of  ser\'ice 
than  is  provided  in  the  county  generally. 

23  Amends  existing  local  acts  establishing  beautification  districts  to  clarify  that  th 
districts  are  sp>ecial  districts  established  under  Article  VII  of  the  North  Carolin 
Constitution  and  not  special  tax  areas  governed  by  Section  2(4)  of  Article  V of  the  Nort 
Carolina  Constitution.  The  constitution  permits  local  acts  establishing  special  ta 
districts  but  not  local  acts  establishing  special  tax  areas.  The  following  local  act 
authorize  beautification  districts: 

(1)  Dare  County,  Duck  District:  SL83-991,  SL93-610,  and  SL95-303. 

(2)  Dare  County,  Outer  Banks  District:  SL89-363. 

(3)  Currituck  County,  Currituck  Outer  Banks  District:  SL89-400  an 
SL95^6.  The  former  citation  appears  to  be  obsolete. 

(4)  Currituck  County,  Coinjock  Canals  District:  SL89-703. 

(5)  Cabarrus  County,  Poplar  Tent:  SL91-685. 

24  Clarifies  the  valuation  date  to  be  used  for  vehicles  registered  for  propert)’  taxe 
under  the  annual  system.  In  1995,  the  General  Assembly  amended  the  law  concemin 
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the  valuation  of  motor  vehicles  to  eliminate  the  problem  of  the  correct  valuation  dat 
when  an  owner  with  a registration  that  expires  December  31  renews  during  the  Januar 
grace  period.  In  eliminating  the  problem  for  vehicles  registered  on  a staggered  syste 
the  amendment  created  a problem  for  those  registered  on  an  annual  svstem.  In  the  latte 
case,  it  may  result  in  the  same  valuation  being  used  for  tw'o  vears.  This  act  corrects  thi 
problem. 

25  Amends  North  Carolina's  unemployment  compensation  law  to  allow  the  voluntar 
deducting  and  withholding  of  federal  and  State  income  taxes  in  accordance  with  feder 
law.  If  an  individual  elects  to  have  federal  income  tax  withheld,  then  15%  of  th 
payment  will  be  withheld  for  federal  income  tax  purposes.  Fifteen  percent  is  the  lowes 
tax  bracket  at  the  federal  level.  If  an  individual  elects  to  have  State  income  tax  withhel 
then  the  individual  may  determine  the  amount  to  be  withheld.  This  provision  follow 
the  general  rule  for  voluntary'  withholdings  of  State  individual  income  tax  in  G. 
105-163.3(g).  Although  unemployment  compensation  has  always  been  subject  to  incom 
tax,  the  deducting  and  withholding  of  income  tax  from  unemployment  compensatio 
payments  has  not  been  allowed  because  of  the  restrictive  nature  of  the  Unemploymen 
Trust  Fund.  Congress  enacted  legislation  to  allow  voluntary  deducting  and  withholdin 
of  federal  and  state  income  taxes  from  the  payments,  effective  for  payments  made  on  o 
after  Januan’  1, 1997. 

26  Effective  date. 


Chapter  647  (Senate  Bill  1198,  Sen.  Kerr) 

AN  ACT  TO  CLARIFY  THE  REQUIREMENTS  CONCERNING  IMPORTS  AND 
EXPORTS  OF  MOTOR  FUEL  UNDER  THE  "TAX  AT  THE  RACK"  LAWS  AND  TO 
MAKE  OTHER  ADJUSTMENTS  TO  THOSE  LAWS. 

This  act  adjusts  the  motor  fuel  tax  collection  system,  knowm  as  "tax  at  the  rack,"  that  was 
enacted  by  the  General  Assembly  in  the  1995  Session  and  became  effective  Januar>'  1,  1996.  To 
date,  the  1995  legislation  has  increased  motor  fuel  tax  revenues  as  predicted.  If  collections 
continue  at  the  same  level  for  the  remainder  of  the  year,  motor  fuel  tax  revenue  will  increase  by 
about  S27  million  dollars.  The  changes  made  by  this  act  primarily  clarify  the  tax  treatment  of 
exports,  imports,  blended  fuel,  and  the  inspection  tax  on  kerosene  and  fill  in  gaps  discovered  in 
implementing  the  new  law. 

Imports:  The  act  makes  it  clear  that  a separate  importer  license  is  not  required  if  a person 
is  licensed  as  a distributor  and  buvs  motor  fuel  for  import  only  from  an  out-of-state  supplier  that 
collects  the  North  Carolina  tax'  These  tax-collecting  suppliers  are  knoum  as  elective  or 
permissive  suppliers.  Current  law  appears  to  require  all  importers  to  have  an  importer  license 
regardless  of  other  licenses  thev  may  have.  The  act  also  makes  it  clear  that  an  importer  that  buys 
from  an  elective  or  permissive  supplier  is  entitled  to  the  same  discount  and  "float"  as  if  the  fuel 
had  been  purchased  inside  the  State. 

Exports-  The  act  makes  it  clear  that  an  exporter  is  not  required  to  have  a license  and  treats 
licensed  exporters  differently  than  unlicensed  exporters.  An  unlicensed  exporter  must  pay  tax  to 
North  Carolina  at  the  North  Carolina  rate  of  tax  and  then  apply  for  a refund  when  the  fuel  is 
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resold  out-of-state.  A licensed  exporter  can  pay  tax  at  the  rate  of  the  destination  state  of  the  fuel, 
thereby  eliminating  the  need  for  a refund.  If  exported  fuel  is  to  be  sold  for  an  exempt  use  in  the 
destination  state,  the  licensed  exporter  can  buy  the  fuel  tax-free  until  July  1,  1997,  when  this 

privilege  sunsets.  . . i • 

Blended  Fuel:  The  act  makes  it  clear  that  the  tax  due  on  fuel-grade  ethanol  is  payable  by 

the  supplier  of  that  fuel  rather  than  by  the  person  who  buys  it  and  makes  the  blend  of  ethanol 
and  gasoline.  This  ensures  that  the  tax  is  collected  at  the  highest  point  in  the  distribution  chain 
and  parallels  the  collection  of  the  tax  on  gasoline.  The  act  also  requires  a blender  to  post  a bond  if 
the  blender's  average  expected  annual  tax  liability  is  at  least  S2,000.  Prior  law  required  a bond 
from  blenders,  so  this  change  reinstates  the  requirement  in  a modified  form. 

Kerosene  Inspection  Tax:  The  act  sets  the  due  date  for  payment  of  the  kerosene 

inspection  tax  at  the  date  set  for  payment  of  motor  fuel  taxes  and  eliminates  the  need  for  most 
kerosene  distributors  to  be  licensed.  It  eliminates  the  need  for  a license  for  those  distributors  that 
bu\'  kerosene  only  from  in-State  suppliers  or  from  elective  or  permissive  out-of-State  suppliers. 
The  license  is  not  needed  because  the  kerosene  inspection  tax  is  collected  by'  suppliers  at  the  rack 
along  w'ith  the  motor  fuel  tax.  A kerosene  distributor  can  choose  to  be  licensed  and  get  the 
pay'ment  deferral  and  float.  The  only  kerosene  distributors  that  must  continue  to  be  licensed  are 
airlines  that  have  spur  pipelines  for  kerosene. 

Other  Changes:  The  act  makes  several  other  changes  to  the  penalty  and  reporting 

provisions  and  adds  a tax  on  unauthorized  behind-the-rack  transfers  to  parallel  federal  law-.  The 
penalty  changes  impose  liability  on  a person  who  accepts  delivery'  of  motor  fuel  when  the 
shipping  document  for  the  fuel  show's  a different  destination  state  for  the  fuel.  It  adds  as  a Class 
1 misdemeanor  the  failure  of  a supplier  to  give  a distributor  the  deferred  payment  and  float.  It 
adds  a civil  penalty  for  refusing  to  allow  a sample  of  motor  fuel  to  be  taken,  for  a terminal 
operator  that  has  unaccounted  for  motor  fuel  losses,  and  for  failure  to  file  a motor  fuel 
informational  return. 

A recommendation  of  the  Revenue  Laws  Study  Committee. 

Chapter  649  (Senate  Bill  1239,  Sen.  Cooper) 

AN  ACT  TO  EXEMPT  FROM  SALES  AND  USE  TAX  FREE  SAMPLES  OF 
PRESCRIPTION  DRUGS  DISTRIBUTED  BY  THE  MANUFACTURER. 

This  act  creates  a new  sales  and  use  tax  exemption  for  prescription  drugs  that  are 
distributed  free  of  charge  by  the  manufacturer.  The  sale  of  drugs  bought  with  a prescription  has 
been  exempt  from  sales  tax  since  1937.  The  act  defines  the  term  "prescription  drug"  to  be  a drug 
that  under  federal  law  is  required,  prior  to  being  dispensed  or  delivered,  to  be  labeled  with  the 
following  statement:  "Caution:  Federal  law  prohibits  dispensing  without  prescription."  This  is 
the  same  definition  used  for  the  term  in  the  Pharmacy  Practice  Act,  G.S.  90^5.3.  The  act  became 
effective  upon  ratification,  June  21, 1996.  The  revenue  loss  to  the  General  Fund  is  expected  to  be 
less  than  $400,000  a year. 

Pharmaceutical  companies  often  distribute  free  samples  of  prescription  drugs  to 
physicians  to  give  to  their  patients.  The  prescription  drugs  that  are  distributed  by  free  samples  to 
the  physicians  are  generally  prescribed  by  them  to  their  patients.  Although  the  prescribed  drugs 
are  exempt  from  sales  tax,  the  Department  of  Revenue  has  assessed  use  tax  on  the  free  samples 
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The  use  tax,  first  enacted  in  1 939,  is  the  conaplement  of  the  State’s  sales  tax  and  is  imposed  on  the 
storage,  use,  or  consuntpfon  ,n  this  State  of  tangible  personal  property.  A pharmaceutical 
manulacturer  IS  not  liable  for  sales  or  use  taxes  when  it  purchases  the  ingredients  used  to 
manu  acture  the  prescriphon  drugs  because  the  products  are  to  be  resold.  However,  when  the 
manufacturer  chooses  to  pve  the  drug  samples  away  rather  than  sell  them,  the  Department  has 
held  the  manufacturer  liable  for  the  use  tax  on  the  drugs. 

Last  year,  Abana  Pharmaceuticals,  Inc.  appealed  an  assessment  of  use  tax  on  free  samples 
of  prescription  drugs  distributed  to  North  Carolina  physicians.  The  Tax  Review  Board  reversed 
the  decision  of  the  Assistant  Secretary  for  Legal  and  Administrative  Services  and  concluded, 
based  on  the  sales  tax  exemption  for  prescription  drugs,  that  the  free  samples  of  prescription 
drugs  distributed  to  physicians  are  exempt  from  use  tax.  The  Department  is  appealing  the  Tax 
Review  Board  s decision.  This  act  exempts  the  free  samples  from  use  tax  prospectively.  If  the 
Court  upholds  the  Board's  decision,  then  the  exemption  w’ill  apply  retroactively  to  Abana 
Pharmaceuticals,  Inc.,  and  arguably  to  all  other  similarly  situated  pharmaceutical  companies. 

The  free  distribution  of  prescription  drugs  by  physicians  is  not  subject  to  tax  because  the 
taxable  use  of  the  samples  occurred  prior  to  their  distribution  by  the  physician  w'hen  the 
manufacturer  provided  the  drugs  to  its  salespersons.  Hospitals  and  other  purchasers  of  drugs 
without  a prescription  will  still  be  subject  to  the  sales  and  use  tax.  Nonprofit  hospitals  are 
entitled  to  a refund  of  any  sales  and  use  taxes  paid  under  G.S.  105-164.14(b). 


Chapter  664  (House  Bill  1147;  Rep.  Shubert) 

AN  ACT  TO  UPDATE  THE  REFERENCE  TO  THE  INTERNAL  REVENUE  CODE 
USED  IN  DEFINING  AND  DETERMINING  CERTAIN  STATE  TAX  PROVISIONS. 

This  act  rewTites  the  definition  of  the  Internal  Revenue  Code  used  in  State  tax  statutes  to 
change  the  reference  date  from  Januar)’  1,  1995,  to  March  20,  1996.  This  change  makes  Code 
changes  made  during  this  period  effective  for  any  State  taxes  that  are  tied  to  the  affected  parts  of 
the  Code.  The  impact  on  the  General  Fund  is  expected  to  be  insignificant. 

Only  four  changes  were  made  in  the  Code  from  January  1, 1995,  until  March  20, 1996.  The 
first  three  of  these  were  made  in  The  Self-Employed  Health  Insurance  Act  (Public  Law'  104-7 
(H.R.  831),  enacted  in  1995,  and  the  last  one  w'as  part  of  legislation  enacted  on  March  20, 1996: 

(1)  The  individual  income  tax  deduction  for  health  insurance  premiums  paid  bv 
self-employed  individuals  w'as  reinstated  and  made  permanent.  This  includes  premiums 
paid  on  behalf  of  the  self-employed  individual,  a spouse,  and  dependents.  The  deduction  is 
30%  of  the  qualifying  premiums. 

(2)  Code  section  1033  was  amended  to  make  C corporations  and  certain  partnerships 
ineligible  to  defer  gain  on  an  involuntary  conversion  under  that  section  w'hen  replacement 
property  is  purchased  from  a related  person.  The  change  was  effective  for  acquisitions  after 
February  5, 1995. 

(3)  Code  section  1071  w'as  repealed  effective  for  sales  or  exchanges  after  January'  16, 
1995.  That  section  allowed  a taxpayer  to  treat  the  sale  of  a broadcast  property  as  an 
involuntan'  conversion  if  the  sale  was  certified  by  the  FCC  as  necessar)’  to  effectuate  an 
FCC  ownership  and  control  policy. 
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(4)  The  Code  was  amended  to  increase  the  amount  of  military  that  is  exempt  from 
income  tax  for  certain  commissioned  officers  serving  in  the  peacekeeping  efforts  in  Bosnia 
and  Herzegovina,  known  as  Operation  Joint  Endeavor,  and  to  exclude  exempt  military  pay 
from  withholding  requirements. 

Since  the  State  corporate  income  tax  was  changed  to  a percentage  of  federal  taxable 
income  in  1967,  the  reference  date  to  the  Internal  Revenue  Code  has  been  updated  periodically. 
In  discussing  bills  to  update  the  Code  reference,  the  question  frequently  arises  as  to  why  the 
statutes  refer  to  the  Code  as  it  existed  on  a particular  date  instead  of  referring  to  the  Code  and 
any  future  amendments  to  it,  thereby  eliminating  the  necessity  of  bills  like  this.  The  answer  to 
the  question  lies  in  both  a policy  decision  and  a potential  legal  restraint. 

First,  the  policy  reason  for  specifying  a particular  date  is  that,  in  light  of  the  many  changes 
made  in  federal  tax  law  from  year  to  year,  the  State  may  not  want  to  adopt  automatically  federal 
changes,  particularly  when  these  changes  result  in  large  revenue  losses.  By  pinning  references  to 
the  Code  to  a certain  date,  the  State  ensures  that  it  can  examine  any  federal  changes  before 
making  the  changes  effective  for  the  State. 

Secondly,  and  more  importantly,  however,  the  North  Carolina  Constitution  imposes  an 
obstacle  to  a statute  that  automatically  adopts  any  changes  in  federal  tax  law.  Article  V,  § 2(1)  of 
the  Constitution  provides  in  pertinent  part  that  the  "power  of  taxation...  shall  never  be 
surrendered,  suspended,  or  contracted  away."  Relying  on  this  provision,  the  North  Carolina 
court  decisions  on  delegation  of  legislative  power  to  administrative  agencies,  and  an  analysis  of 
the  few  federal  cases  on  this  issue,  the  Attorney  General's  Office  concluded  in  a memorandum 
issued  in  1977  to  the  Director  of  the  Tax  Research  Division  of  the  Department  of  Revenue  that  a 
"statute  which  adopts  bv  reference  future  amendments  to  the  Internal  Revenue  Code  would...  be 
invalidated  as  an  unconstitutional  delegation  of  legislative  power." 

A recommendation  of  the  Revenue  Laws  Study  Committee. 


Chapter  691  (Senate  Bill  1179,  Sen.  Kerr) 

AN  ACT  TO  PROVIDE  A GRACE  PERIOD  FOR  MILITARY  PERSONNEL  TO 
LIST  AND  PAY  PROPERTY  TAXES  AFTER  DEPLOYMENT  IN  CONNECTION  WITH 
OPERATION  JOINT  ENDEAVOR. 

This  act  gives  military  personnel  deployed  in  the  peacekeeping  effort  in  Bosnia  and 
Herzegovina,  known  as  Operation  Joint  Endeavor,  90  days  after  the  end  of  their  deployment  to 
pay  their  1995-96  or  later  property  taxes  without  interest  and  to  list  propert}^  for  the  1996-97  tax 
year  or  a later  tax  year.  The  act  applies  to  those  serx'ing  in  or  in  support  of  the  armed  forces  and 
armed  forces  reserves,  including  the  national  guard.  Deployment  of  military  personnel  pursuant 
to  Operation  Joint  Endeavor  began  December  4,  1995.  Approximately  tw'o-thirds  of  the  25,000 
military  personnel  deployed  in  Operation  Joint  Endeavor  are  from  North  Carolina  bases. 

Propert)'  taxes  for  the  1995-96  fiscal  year  would  otherwise  become  delinquent  if  not  paid 
by  January  6, 1996,  and  interest  would  accrue  at  the  rate  of  2%  for  the  first  month  and  3/4%  each 
month  thereafter.  The  regular  listing  period  for  property  taxes  for  the  1996-97  year  ended  on 
January  31,  1996.  Failure  to  list  is  punishable  as  a misdemeanor  and  also  subjects  the  owner  of 
the  property  to  a tax  penalty  equal  to  10%  of  the  tax  due  on  the  property.  Automobiles  are  taxed 
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on  a staggered,  ) ear  round  schedule,  so  the  listing  date  and  the  date  the  taxes  become  delinquent 
may  tall  at  any  time  during  the  vear. 

The  act  is  effective  retroacHvely  as  of  December  4,  1995.  Anv  interest  and  penalties 
assessed  before  it  is  enacted  would  be  refunded. 

G.S.  105-249.2  and  G.S.  105-158  already  provide  income  tax  extensions  for  militarv 
personnel  ser\'ing  in  a combat  zone  and  income  tax  forgiveness  for  personnel  who  are  killed 
while  serv'ing  in  a combat  zone,  to  the  same  extent  as  federal  law  (sections  7508  and  692  of  the 
Internal  Revenue  Code).  Our  Department  of  Revenue  will  automaticallv  follow  the  federal  law. 
Congress  has  enacted  Public  Law  104-117  providing  that  these  sections  of  the  Code  apply  to 
personnel  deployed  in  connection  with  Operation  Joint  Endeavor. 

A recommendation  of  the  Revenue  Laws  Study  Committee. 

Chapter  696  (House  Bill  1094,  Rep.  Cansler) 

AN  ACT  TO  PROHIBIT  THE  IMPOSITION  OF  A FAILURE  TO  PAY  PENALTY 
V\TIEN  ADDITIONAL  TAX  DUE  IS  PAID  AT  THE  TIME  AN  AMENDED  RETURN  IS 
FILED  OR  UTTHIN  THIRTY  DAYS  AFTER  THE  ADDITIONAL  TAX  WAS  ASSESSED. 

This  act  prohibits  the  imposition  of  a tax  penalt)”^  for  failure  to  pay  in  two  circumstances. 
The  first  circumstance  is  when  an  additional  tax  is  due  with  an  amended  return.  The  second 
circumstance  is  when  a tax  assessed  by  the  Secretar\-  of  Re\^enue  is  paid  within  30  days  after  it 
was  assessed.  The  changes  become  effective  for  taxes  due  on  or  after  Januar\^  1,  1997.  The  act 
should  decrease  General  Fund  revenues  by  no  more  them  $100,000  a year. 

The  failure  to  pay  penalty'  is  10%  of  the  amount  due,  with  a minimum  penalty  of  $5.00. 
The  Secretary  of  Revenue  has  the  authoriW  under  G.S.  105-237  to  waive  the  penalW.  The  decision 
of  whether  or  not  to  waive  a penalty  is  made  on  a case  by  case  basis. 

Currently,  G.S.  105-236(4)  requires  the  failure  to  pay  penalt)'  to  be  assessed  whenever  a tax 
is  not  paid  when  it  was  due.  The  due  date  for  additional  tax  owed  on  an  amended  return  is 
considered  to  be  the  date  the  original  return  was  due.  Consequently,  any  time  a taxpayer  files  an 
amended  return  and  pays  additional  tax  with  the  return,  the  taxpayer  is  assessed  the  failure  to 
pay  penalty.  Similarly,  the  due  date  for  a tax  assessed  by  the  Secretary'  is  considered  to  be  the 
date  the  tax  should  have  been  paid  without  resort  to  an  assessment.  Consequently,  any  time  a 
taxpayer  is  assessed  for  unpaid  taxes,  the  taxpayer  is  also  assessed  the  failure  to  pay  penalty. 

The  changes  made  by  this  act  make  the  "trigger"  for  the  State  failure  to  pay  penalt)'  the 
same  as  under  federal  law.  A federal  failure  to  pay  penalty  is  not  assessed  when  additional  tax 
shown  on  an  amended  return  is  paid  when  the  return  is  filed  nor  when  a tax  assessed  by  the 
Internal  Revenue  Ser\'ice  is  paid  within  10  days  after  the  date  on  the  notice  of  assessment  and 
demand  for  payment.  The  penalty  is  not  assessed  under  either  federal  or  State  law  if  a return  is 
filed  after  an  extension  has  been  granted  and  the  amount  of  tax  paid  when  the  extension  was 
granted  is  at  least  90%  of  the  amount  shoum  on  the  return. 

In  discussing  this  issue,  the  Revenue  Laws  Study  Committee  concluded  that  applying  a 
failure  to  pay  penalty'  to  additional  tax  that  is  shown  due  on  an  amended  return  and  is  paid  with 
the  return  discourages  the  filing  of  an  amended  return  and  does  not  make  any  allowance  for 
reporting  errors  on  tax  reporting  statements  such  as  1099  forms  issued  by  banks  and  brokerage 
houses  and  W-2  forms  issued  by  employers  that  result  in  the  need  for  an  amended  return.  The 
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Committee  further  concluded  that  allowing  a grace  period  after  a tax  is  assessed  before  applying 
a failure  to  pay  penalty  would  encourage  prompt  payment  of  the  assessed  taxes.  Finally,  the 
Committee  concluded  that  applying  a State  failure  to  pay  penalty  in  the  circumstances  described 
when  no  federal  penalty'  applies  is  unnecessarily  confusing  and  makes  the  State  law  on  this  topic 
harsher  than  the  federal. 

A recommendation  of  the  Revenue  Laws  Study  Committee. 

Chapter  741  (Senate  Bill  1165,  Sen.  Kerr) 

AN  ACT  TO  ALLOW  COUNTIES  TO  REMOVE  VEHICLE  REGISTRATION  TAX 
BLOCK  UPON  FULL  PAYMENT  OF  PROPERTY  TAXES. 

Since  1993,  counties  have  collected  property'  taxes  on  motor  vehicles  that  are  registered 
with  the  Division  of  Motor  Vehicles  on  a revolving  year-round  basis.  If  the  taxes  are  not  paid 
within  four  months  after  the  date  thev  are  due,  the  tax  collector  must  send  a list  of  the  delinquent 
taxpayers  and  their  vehicle  identification  number  to  the  Division.  The  Division  must  refuse  to 
renew  the  vehicle's  registration  until  the  taxpayer  presents  it  with  a paid  tax  receipt.  This  act  wiW 
allow  a county'  to  remove  the  "block"  when  the  delinquent  taxes  are  paid,  rather  than  require  the 
taxpayer  to  present  a paid  tax  receipt  to  the  Division  at  the  time  the  vehicle  registration  is 
renewed.  To  remove  the  "block",  the  county  tax  collector  must  certify  to  the  Division  that  the 
delinquent  taxes  have  been  paid.  The  certification  must  be  in  the  form  and  contain  the 
information  required  by  the  Division. 

This  change  was  requested  by  the  Division  of  Motor  Vehicles.  There  are  about  four  and 
one-half  months  betv\'een  the  time  the  "block"  is  electronically  put  on  the  vehicle's  registration 
and  the  time  the  vehicle  registration  must  be  renewed.  Taxpayers  who  pay  the  property  tax 
within  this  window  of  time  do  not  always  remember  to  bring  a paid  tax  receipt  with  them  when 
they  go  to  renew  their  vehicle  registration.  This  situation  upsets  taxpayers  who  have  paid  their 
property  taxes  but  cannot  renew  their  vehicle  registration  until  thev  find,  or  obtain  a copy  of, 
their  paid  tax  receipt.  This  act  will  ease  the  burden  on  these  taxpayers  by  allowing  the  counh'  to 
remove  the  "block"  at  the  time  the  tcix  is  paid.  The  Division  will  decide  what  form  the 
certification  must  take.  The  act  does  not  require  the  counties  to  submit  this  certification  to  the 
Division  because  not  all  of  the  counties  have  the  capacity'  to  electronically  communicate  with  the 
Division. 

A recommendation  of  the  Joint  Transportation  Oversight  Study  Committee. 


Chapter  747  (House  Bill  1096,  Rep.  Cansler) 

AN  ACT  TO  TRANSFER  RESPONSIBILITY  FOR  COLLECTING  THE 
REMAINDER  OF  THE  GROSS  PREMIUMS  TAX  FROM  THE  DEPARTMENT  OF 
INSURANCE  TO  THE  DEPARTMENT  OF  REVENUE  AND  TO  CLARIFY  RELATED 
STATUTES. 

This  act  completes  a transfer  of  responsibility'  from  the  Insurance  Department  to  the 
Department  of  Revenue  that  was  begun  in  1995.  The  transfer  that  is  completed  is  the 
responsibility  of  collecting  the  various  insurance  gross  premiums  taxes.  The  act  becomes 
effective  January  1,  1997.  The  act  also  makes  technical  and  clarifying  changes  to  the  affected 
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statutes. 

The  insurance  gross  premiums  taxes  are  taxes  based  on  the  amount  of  insurance 
prenuums  that  are  paid  or,  for  certain  self-insurers,  would  have  been  paid  during  the  year.  They 
consist  of  a 1.9  ^ premiums  tax  on  for-profit  insurance  companies,  a 0.5%  tax  on  nonprofit 
companies,  such  as  Blue  Cross/  Blue  Shield  and  Delta  Dental,  that  provide  hospital,  medical,  and 
dental  coverage,  a 2.5%  tax  on  workers'  compensation  premiums  and  workers'  compensation 
self-insurers,  a 1.33  ^ additional  fire  and  lightning  tax  on  propert\’  premiums  for  coverage  of 
propert)'  other  than  motor  vehicles  and  boats,  and  another  0.5%  fire  and  lightning  tax  on  all 
propert>-  premiums  on  business  inside  a municipality. 

The  1995  General  Assembly,  in  Chapter  360  of  the  1995  Session  Laws,  transferred  the 
responsibility’  of  collecting  the  follo\\’ing  gross  premiums  taxes  from  the  Department  of  Insurance 
to  the  Department  of  Revenue:  the  general,  for-profit  1.9%  tax,  the  2.5%  tax  on  workers' 
compensation  premiums  but  not  on  workers'  compensation  self-insurers,  and  the  non-profit  0.5% 
tax.  It  did  not  transfer  collection  of  the  2.5%  tax  on  workers'  compensation  self-insurers  or  either 
of  the  additional  fire  and  lightning  taxes.  This  act  transfers  collection  of  those  three  taxes 
effective  January’  1, 1997.  The  Department  of  Revenue  is  already  collecting  the  additional  1.33% 
fire  and  lightning  tax  pursuant  to  an  agreement  with  the  Department  of  Insurance. 

A workers'  compensation  self-insurer  is  an  employer  that  Ccuries  its  owm  workers' 
compensation  risk  or  pools  its  risk  with  other  employers  that  belong  to  the  same  trade  or 
professional  association  as  the  employer.  The  2.25%  gross  premiums  tax  applies  to  the  amount  of 
premiums  the  employer  would  be  charged  if  the  employer  acquired  workers'  compensation 
insurance  from  an  insurance  company.  Two  Department  of  Insurance  employees  currently 
administer  collection  of  this  tax  based  on  payroll  information  supplied  by  employers.  The  act 
transfers  one  position  from  the  Department  of  Insurance  to  the  Department  of  Revenue. 

Twenty'-five  percent  of  the  additional  1.33%  fire  and  lightning  tax  and  all  of  the  additional 
0.5%  fire  and  lightning  tax  are  used  for  special  purposes.  The  rest  of  the  gross  premiums  taxes 
are  credited  to  the  General  Fund.  Twenty'-five  percent  of  the  1.33%  fire  and  lightning  tax  is 
credited  to  the  Volunteer  Fire  Department  Fund  in  the  Department  of  Insurance.  The  0.5%  fire 
and  lightning  tax  is  credited  to  the  Department  of  Insurance  and  is  disbursed  to  local  fire  fighters' 
relief  funds. 

This  act  does  not  affect  the  collection  of  three  special  taxes  on  insurance  companies.  The 
three  taxes  are:  a tax  on  surplus  lines  insurance,  a tax  on  risk  retention  by'  a company'  chartered  in 
another  state,  and  a tax  on  unlicensed  insurers. 

Surplus  lines  insurance  is  a market  of  last  resort  for  commercial  property  and  liability 
risks.  The  tax  is  collected  not  from  insurance  companies  but  from  the  brokers  who  place  the 
coverage.  The  tax  is  based  on  information  sent  in  by  these  brokers,  who  are  called  surplus  lines 
licensees,  and  must  be  reconciled  based  on  the  surplus  lines  market  and  other  technical  factors. 
The  tax  is  levied  on  a quarterly  basis  and  is  not  similar  in  administration,  calculation,  or 
collection  to  the  gross  premiums  tax. 

For  risk  retention  groups  chartered  in  other  states,  there  is  a quarterly'  tax  similar  to  the 
surplus  lines  tax.  There  are  only  about  35  risk  retention  groups  chartered  in  other  states;  their 
total  tax  represents  less  than  $250,000  a year.  Existing  law  requires  any  State-chartered  risk 
retention  group  to  be  licensed  as  an  insurance  company;  it  would,  therefore,  be  covered  by  the 
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general  gross  premiums  tax  collected  bv  the  Department  of  Revenue.  In  addition,  insurers  of 
purchasing  groups  already  pay  the  gross  premiums  tax  to  the  Department  of  Revenue  like  any 
other  insurance  company'.  If  a purchasing  group  purchases  coverage  from  a surplus  lines 
insurer,  however,  the  surplus  lines  tax  applies  to  the  premiums. 

Unlicensed  insurers  are  a special  category  of  insurers,  allowed  to  provide  coverage  only  if 
the  insured  makes  an  affidavit  that  the  insured  could  not  obtain  insurance  from  licensed  insurers 
after  diligent  search.  A detailed  report  and  this  affidavit  must  be  filed  by  the  person  who 
procures  the  insurance  within  30  day's  after  the  insurance  is  procured  and  the  tax  is  due  at  that 
time.  This  tax  is  closely  tied  to  regulation  of  the  insurers  and  its  collection  is  not  similar  to  the 
gross  premiums  tax. 


1996  First  Extra  Session 

Chapter  1, 1996  First  Extra  Session  (Senate  Bill  2,  Sen.  Kerr) 

AN  ACT  TO  IMPLEMENT  A ZERO  UNEMPLOYMENT  INSURANCE  TAX  RATE 
FOR  1996  FOR  ALL  EMPLOYERS  WITH  A POSITIVE  EXPERIENCE  RATING,  ALLOW 
EMPLOYERS  V\TTH  A NEGATIVE  RATING  TO  QUALIFY  FOR  THE  ZERO  RATE  BY 
PREPAYING  TAXES,  REDUCE  THE  RATE  FOR  NEW  EMPLOYERS  FROM  ONE  AND 
EIGHT-TENTHS  PERCENT  TO  ONE  AND  TWO-TENTHS  PERCENT,  ALLOYS^  NEVN' 
EMPLOYERS  TO  QUALIFY  SOONER  FOR  REDUCED  RATES,  AND  AUTHORIZE  A 
LEGISLATIVE  RESEARCH  COMMISSION  STUDY. 

This  act  continues  the  General  Assembly's  past  efforts  to  reduce  the  amount  of  monev  in 
the  Unemployment  Insurance  Fund  and  to  avoid  taxing  for  a surplus.  The  act  reduces 
unemployment  taxes  in  three  ways  and  benefits  almost  every  employer; 

(1)  POSITIVE  RATED  EMPLOYERS.  — Assigns  a one-vear  zero  unemployment 
insurance  tax  rate  for  all  positive  rated  employers.  Approximately  115,000  employers  have 
positive  rated  accounts.  The  tax  reduction  enacted  in  1995  allowed  approximatelv  15%  of 
these  employers  to  earn  a zero  tax  rate.  This  act  gives  the  remaining  85%  of  positive  rated 
employers  a zero  tax  rate  for  1996,  saving  them  $135  million.  In  the  absence  of  any  change 
in  circumstances,  an  employer  will  resume  paying  unemployment  taxes  in  1997  at  the  same 
rate  the  employer  would  have  paid  taxes  in  1996  if  the  act  had  not  enacted. 

(2)  NEGATIVE  RATED  EMPLOYERS.  — Gives  overdrawn  employers  additional  time  to 
make  contributions  to  their  accounts  so  that  they  may  qualify  for  the  zero  tax  rate  in  1996. 
An  employer  may  make  voluntary  contributions  in  order  to  have  a lower  tax  rate  the 
following  year.  Generally,  voluntary  contributions  must  be  made  before  July  31.  It  is 
estimated  that  1/2  of  the  7,000  employers  with  a negative  rating  may  contribute  $18  million 
and  receive  $41  million  in  tax  relief  for  a net  savings  of  $23.5  million. 

(3)  NEW  EMPLOYERS.  — Permanently  reduces  the  tax  rate  for  new  employers  from 
1.8%  to  1.2%.  Nationally,  the  most  common  tax  rate  for  new  employers  is  2.7% ! This  act 
also  reduces  the  period  of  time  required  for  new  emplov'ers  to  achiev'e  lower  rates  from  3 
years  to  2 years.  This  would  save  an  estimated  24,000  employers  who  are  not  rated  55 
million  for  1996.  The  rate  was  last  reduced  in  1994  from  2.25%  to  1.8%. 
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The  Emplo)  ment  Security  Commission  estimates  that  the  unemployment  tax  reduction  in 
this  act  will  save  employers  between  $140  million  and  $163.5  mUlion  for'l996.  The  act  became 
effective  January  1, 1996. 

The  act  authorizes  the  Legislative  Research  Commission  to  study  issues  relating  to  the 
States  Employment  Security'  Law.  The  Commission  did  not  report  to  the  1996  Session  of  the 
General  Assembly.  The  act  directs  the  Commission  to  report  to  the  1997  General  Assembly.  The 
act  also  made  a change  in  the  State  law  so  that  it  conforms  with  the  federal  law.  Under  State  law, 
an  employer  could  not  move  to  a lower  rate  unless  it  had  a chargeable  account  for  more  than  13 
consecutive  months  immediately  preceding  the  date  for  calculating  the  employer's  tax  rate.  The 
act  changed  the  requirement  of  "13  consecutive  months"  to  "at  least  12  calendar  months".  The 
latter  requirement  focuses  attention  on  cumulative  employment  rather  than  consecutive  quarters. 
The  change  removed  a technical  barrier  that  would  have  kept  a handful  of  employers  from 
moving  from  the  standard  rate  to  a reduced  rate. 

The  General  Assembly  cut  the  unemployment  tax  rate  in  1993,  1994,  and  1995.  Despite 
these  cuts,  the  North  Carolina  Trust  Fund  in  Washington,  from  which  unemployment  benefits 
are  paid,  was  slightly  more  than  $1.5  billion.  It  is  estimated  that  this  act  would  reduce  the  State 
Unemployment  Insurance  Trust  Fund  balance  from  about  $1.5  billion  to  $1.29  billion  in  19%. 
Without  the  act,  the  Trust  Fund  balance  was  expected  to  be  reduced  to  only  $1.43  billion  in  19%. 
The  1996  balance  in  the  fund  is  far  more  than  needed  to  meet  the  State's  unemployment 
compensation  obligations.  North  Carolina  has  the  fifth  highest  Trust  Fund  balance  of  any  state  in 
the  nation  relative  to  the  amount  of  benefits  paid  out  of  the  Trust  Fund  in  prior  years. 

In  1995,  the  General  Assembly  reduced  unemployment  insurance  taxes  by  an  average  of 
23%  for  rated  employers  with  a positive  credit  balance,  set  a zero  tax  rate  for  employers  with 
credit  ratios  of  5.0  or  over,  and  reduced  from  60%  to  50%  the  percentage  of  annual  average  wages 
used  to  calculate  the  taxable  wage  base.  In  1994,  the  General  Assembly  reduced  unemployment 
insurance  taxes  by  an  average  of  38%  for  rated  employers  with  a positive  credit  balance  and  by 
20%  for  employers  who  are  not  yet  rated.  In  1993,  the  General  Assembly  enacted  legislation  that 
reduced  the  unemployment  insurance  tax  rate  by  30%  for  rated  employers  with  a credit  balance 
in  their  unemployment  insurance  tax  account  for  any  calendar  year  in  which  the  balance  in  the 
Unemployment  Insurance  Trust  Fund  equals  or  exceeds  $800,000,000  as  of  the  preceding  August 
1.  The  1994  tax  cut  legislation  increased  this  percentage  reduction  to  50%.  In  1992,  the  General 
Assembly  suspended  an  additional  unemployment  tax  collected  from  employers  and  credited  to 
the  Employment  Security  Commission  Reserve  Fund,  which  bolsters  the  State  Unemployment 
Insurance  Trust  Fund. 

In  1994,  the  General  Assembly  also  increased  benefits  payable  to  claimants  by  restoring  the 
pre-1983  formulas  for  computing  unemployment  benefits.  The  North  Carolina  average  weekly 
benefit  amount  paid  to  claimants  for  unemployment  benefits  is  the  highest  in  the  southeast  at 
S188.00.  North  Carolina  also  pays  the  highest  maximum  weekly  benefit  amount  in  the  southeast 
at  $297.00.  Compared  to  the  11  largest  states  in  the  United  States,  North  Carolina’s  average 

benefit  ranks  7th  and  its  maximum  benefit  ranks  4th. 

Unemployment  tax  contributions  are  paid  by  employers  on  a quarterly  basis  and 
deposited  into  the  State  Unemployment  Insurance  Trust  Fund.  After  deducting  any  refunds 
payable  from  the  Fund  pursuant  to  G.S.  96-10(0,  the  money  is  deposited  with  the  secretar>'  of  the 
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treasury  of  the  United  States  to  the  credit  of  this  State’s  account  in  the  Unemployment  Trust 
Fund.  Funds  in  the  State's  account  earn  interest  that  is  also  credited  to  the  account.  As  money  in 
the  State's  account  is  needed  to  pay  benefits,  it  is  transferred  to  the  State  and  credited  to  the 
benefits  account  of  the  State's  Unemployment  Insurance  Fund  to  be  used  to  pay  benefits  to 
people  who  lose  their  job  through  no  fault  of  their  ov\m.  Federal  law  prohibits  transfer  of  or 
payment  of  refunds  from  money  in  the  Trust  Fund. 


i 
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APPENDIX  D 

DISPOSITION  OF  COMMITTEE 
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APPENDIX  F 


INFORMATION  ON  COUNTY  AND  CITY 
PRIVILEGE  LICENSE  TAXES 


■ ' iS 


s 


t 


November  25,  1996 


MEMORANDUM 


TO: 

Revenue  Law’s  Subcommittee  on 
Privilege  License  Taxes 

FROM: 

Richard  Bostic 

SUBJECT: 

Part  1 - County  Privilege  License  Taxes 

When  the  Revenue  Laws  Subcommince  on  Privilege  License  Taxes  last  met  in 
the  Spring  of  1996,  it  recommended  an  interim  study  of  the  repeal  of  local  privilege 
license  tax  restrictions  and  authorizations  in  Article  2 of  Chapter  105  of  the  General 
Statutes.  Based  on  this  directive,  the  Fiscal  Research  Staff  surveyed  cities  and  counties  to 
ascertain  how  they  are  using  their  authorin’  to  IcNn'  privilege  license  taxes.  This  first  of 
nv'o  reports  will  discuss  the  results  of  the  county  survey  returned  by  all  100  counties. 

TAX  AUTHORITY 

G.S.  153A-152  states  that  “A  county  may  levy  privilege  license  taxes  on  trades, 
occupations,  professions,  businesses,  and  franchises  to  the  extent  authorized  by  Schedule 
B of  the  Revenue  Act.”  The  only  county  license  taxes  authorized  by  law  are  as  follows: 

Alcoholic  beverage  businesses  (105-1 13.78)  NOT  INCLLTDED  IN  REPORT 
Animal  shows  - circuses,  menageries,  wild  west  shows,  dog  and/or  pony  shows 
(105-38) 

Bagatelle  tables  and  comparable  amusements  (105-102.5) 

Billiard  parlors  and  pool  halls  (105-102.5) 

Bowling  Alleys  (105-102.5) 

Electronic  video  games  (105-66,1) 

Games  of  Skill  - shooting  galleries  and  comparable  amusements  (105-102.5) 

Juke  boxes  (105-65) 

Places  for  “game  or  play  with  or  without  name”  not  otherwise  taxed  (105-102.5) 
Riding  devices  - merry-go-rounds,  hobby  horses,  switchback  railways  and  similar 
amusements  (105-102.5) 

Swimming  pools,  skating  rinks,  and  similar  amusements  (105-102.5) 

Automatic  sprinkler  systems  sale  or  uistallation  (105-55) 

Elevator  sale  or  installation  (105-55) 

Automotive  equipment  and  supply  dealers,  wholesale  (105-89) 

Firearms  dealers  (105-80) 

Weapons  Dealers  (105-80) 
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Motorcycle  dealers  ( 1 05-89. 1 ) 

Motor  vehicle  dealers  (105-89) 

Automotive  service  stations  (105-89) 

Employment  agents  (105-90) 

Specialty  market/flea  market  operators  (105-53) 

Fortune  Tellers  (105-58) 

Itinerant  merchants  (105-53) 

Loan  agencies  (105-88) 

Pawnbrokers  (105-50) 

Peddlers  (105-53) 

If  a county  wishes  to  levy  one  of  the  above  privilege  license  taxes  it  must  adopt  an 
ordinance  setting  the  tax  amount  and  the  time  period  to  be  taxed.  The  tax  is  for  a twelve 
month  period  that  usually  begins  July  1 and  ends  June  30.  The  ordinance  does  not  have  to 
be  revised  each  year. 

COUNTY  TAXES 

In  the  survey,  forty  six  counties  reported  having  no  privilege  license  taxes.  Four 
counties  reported  having  at  least  one  privilege  license  tax  but  no  revenue.  The  remaining 
fifty  counties  have  privilege  license  taxes  and  receive  revenue  from  these  taxes.  The 
attached  map  shows  the  privilege  tax  revenue  earned  by  each  county.  The  50  colinties 
reporting  revenue  earned  a total  of  $569,586  in  FY  1995-96.  (see  attached  chart)  In 
comparison  to  the  property  tax  revenues  in  the  same  fiscal  year,  the  privilege  tax  is 
equivalent  to  less  than  a fraction  of  one  penny  on  the  property  tax. 

Shown  below  is  the  number  of  counties  choosing  each  tax  authorized  by  statute: 


Automobile  dealers 

45 

Flea  market  operators 

13 

Auto  parts  suppliers 

44 

Fortune  tellers 

13 

Service  stations 

44 

Bowling  alleys 

12 

Pawnbrokers 

43 

Circuses/Fairs 

12 

Electronic  Video  Games 

42 

Elevators 

9 

Firearms  dealers 

42 

Weapons  dealers 

8 

Peddlers 

41 

Specialty  markets 

8 

Loan  agencies  & brokers 

40 

Automatic  sprinklers 

7 

Pool  Tables 

40 

Music  machines 

39 

Motorcycle  dealers 

32 

Amusements 

23 

Itinerant  merchants 

21 

Employment  agents 

20 

Peddlers  on  foot 

15 

2 


NO  TAX  Al’THORITV 


Dr.  William  A.  Campbell  in  his  book  North  Carolina  City  and  County  Privilege 
License  Taxes  recommends  that  each  local  government  review  its  ordinance  “ to  ensure 
that  it  is  current  with  the  limitations  of  Schedule  B and  other  relevant  statutes”.  Dr. 
Campbell  goes  on  to  state  that  local  govenunents  “sometimes  continue  to  le\7  taxes 
under  invalid  ordinance  provisions,  requiring  refunds  to  taxpayers  and  causing 
embarrassment  to  tax  officials”.  Such  is  the  case  with  some  of  North  Carolina’s  counties. 

I.  Metallic  Cartridges  - Seven  counties  charge  stores  $5  for  selling  metallic  cartridges 
for  firearms.  Prior  to  1987,  GS  105-80(b)  authorized  cities  and  counties  to  levy  a 
privilege  license  tax  of  up  to  $5  on  persons  who  sold  metallic  cartridges  but  not  other 
weapons.  A rewrite  of  this  statute  in  1987  eliminated  the  requirement  for  this  license 
and  thus  local  governments  authority  to  levy  it. 

II.  Laundries  - Ten  counties  are  charging  a $12.50  rate  on  laundries  that  was  abolished 
from  the  statutes  in  revisions  made  in  1991  (1991  S.L.  chapter  479)  and  in  1992 
(1991  S.L.  chapter  955,  s.  18). 

III.  Serv  ice  Stations  - Eleven  counties  are  using  a per  pump  rate  that  was  revised  in 
1989  (1989  S.L.  chapter  584,  s.  27)  to  a flat  rate  of  $12.50. 

rv.  General  Contractors  - One  county  charges  contractors  $25  though  prohibited  from 
doing  so  by  GS  105-54(g). 

V.  Restaurants  - One  county  charges  restaurants  $20  though  prohibited  from  doing  so 
by  GS  105-62(c). 

VI.  Sundries  - One  county  charges  stores  $4  for  sundries  though  prohibited  from  doing 
so  by  GS  105-102.5  (e). 

VII.  T.V.  Sales  Service  - One  county  charges  $5  though  prohibited  from  doing  so  by  GS 
105- 102.5(e). 

VIII  Massage  Parlor/Massage  Therapist  - Two  counties  tax  massage  parlors  and  one 
of  the  two  tax  massage  therapists.  Staff  Counsel  Sabra  Faires  could  find  no  general 
taxing  authority  for  this  type  of  business. 

IX.  Mobile  Home  DealeiVMobile  Home  Suppl>-  - Eight  cotmues  ux  mobile  home 
dealers  and  one  county  taxes  mobile  home  supplies  The«  counties  must  co^tder 
mobile  homes  to  be  motor  vehicles  and  tax  under  the  authomy  of  GS  1 05-89(c). 

X.  Misc.  Business  - Three  counties  tax  Miscellaneous  Business.  If  theK  busmesses  are 

not  included  in  OS  1 05- 102.5(b)  (5)(6)(8),  then  the  taxes  are  not  authonzed. 
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XI.  Others  - Counties  reported  taxes  on  fireworks,  crafts,  general  retail,  junk/scrap 
metals,  hardware,  and  small  motor  repair.  There  is  no  tax  authority  for  levies  on  these 

businesses. 

EXCEEDING  .\UTHORITY 

For  the  following  businesses,  the  counties  levying  a tax  are  using  the  maximum 
tax  rate  allowed  by  the  state: 

Employment  Agencies  20  counties  use  the  $ 1 00  rate 

Firearms  Dealers  42  counties  use  the  $50  rate 

Automatic  Sprinklers  7 counties  use  the  $ 1 00  rate 

Elevators  9 counties  use  the  $ 1 00  rate 

Loan  agencies  40  counties  use  the  $100  rate 

Weapons  Dealers  8 counties  use  the  $200  rate 

However  for  some  businesses,  counties  are  exceeding  the  state  rate. 

Automobile  Dealers  5 counties 

Auto  Parts  Suppliers  2 counties 

Circuses  4 counties 

Electronic  Video  Gamefe  2 counties 

Motorcycle  Dealers  5 counties 

Music  Machines  1 county 

Pawnbrokers  2 counties 


REGULATORY 

One  county  finance  officer  uses  the  privilege  license  to  regulate  business  in  the 
county.  When  applying  for  the  tax,  the  county  can  check  to  see  if  the  business  is  meeting 
zoning  and  other  local  laws  before  issuing  the  license.  The  county  official  said  the 
regulatory  power  of  the  tax  was  more  important  than  the  revenue  the  tax  generated. 

Other  counties  may  use  the  tax  to  regulate  undesirable  businesses.  For  example, 
thineen  counties  have  taxes  on  fortune  tellers  ranging  from  $200  to  $1000,  with  the 
median  rate  being  $200.  The  state  does  not  lunit  what  a county  can  charge  fortune  tellers. 
Another  example  is  pawnbrokers.  Most  counties  charge  near  the  $275  rate  for 
pawnbrokers  and  one  county  exceeds  the  maximum  with  a $1000  rate. 
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COUNTY  PRIVILEGE  LICENSE  TAXES 

1995-96 
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COUNTY  PRIVILEGE  LICENSE  TAX 


1995 

County  Population  (1) 

Privilege 
License 
Revenue  (2) 

Property  Tax 
Revenues  (3) 

Alamance 

115.295 

$ 

- 

S26.073.438 

Alexander 

30,168 

S 

2,166 

$5,661,182 

Alleghany 

9.618 

S 

- 

$3,330,700 

Anson 

23,828 

s 

- 

$6,412,190 

Ashe 

22,992 

s 

90 

$5,428,800 

Avery 

15,186 

$ 

- 

$6,572,000 

Beaufort 

43,330 

$ 

4.156 

$12,120,000 

Bertie 

20,638 

$ 

- 

$4,367,958 

Bladen 

29,790 

$ 

3,278 

$8,650,000 

Brunswick 

60,739 

$ 

- 

$37,615,065 

Buncombe 

188,736 

$ 

730 

$63,640,831 

Burke 

81,440 

$ 

6,121 

$17,180,000 

Cabarrus 

110,338 

$ 

- 

$30,052,632 

Caldwell 

73,726 

$ 

2,590 

$14,464,450 

Camden 

6,316 

$ 

- 

$1,888,113 

Carteret 

57,612 

s 

5,552 

$15,174,445 

Caswell 

21,372 

$ 

- 

$4,692,679 

Catawba 

126,240 

s 

11,464 

$34,149,839 

Chatham 

42,914 

$ 

- 

$14,075,872 

Cherokee 

21,824 

$ 

- 

$3,143,171 

Chowan 

14,031 

$ 

- 

$4,157,698 

Clay 

7,732 

$ 

- 

$1,919,012 

Cleveland 

89,136 

$ 

- 

$21,078,760 

Columbus 

51,268 

$ 

3,625 

$14,241,566 

Craven 

85,816 

5 

- 

$19,417,086 

Cumberland 

294,010 

$ 

28,387 

$69,519,475 

Currituck 

15,818 

$ 

- 

$8,305,155 

Dare 

25,758 

$ 

- 

$16,239,200 

Davidson 

136.604 

$ 

- 

$24,880,500 

Davie 

29,735 

$ 

- 

$8,060,340 

Duplin 

42,772 

$ 

5.746 

$11,122,689 

Durham 

192,906 

$ 

12,025 

$93,321,608 

Edgecombe 

56,811 

$ 

2,500 

$15,204,942 

Forsyth 

279,904 

S 

68,295 

$114,001,797 

Franklin 

41,649 

$ 

300 

$11,232,000 

Gaston 

178,442 

$ 

14,814 

$53,020,800 

Gates 

9,798 

S 

30 

$2,757,099 

Graham 

7,466 

$ 

- 

$1,750,018 

Granville 

41,130 

S 

4,705 

$9,620,139 

Greene 

16,794 

S 

- 

$3,432,093 

Guilford 

372,097 

$ 

51.743 

$153,881,995 

Halifax 

57.468 

$ 

6,182 

$12,946,800 
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COUNTY  PRIVILEGE  LICENSE  TAX 


County 

1995 

Population  (1) 

Harnett 

76,960 

$ 

Haywood 

49.946 

S 

Henderson 

76,250 

$ 

Hertford 

22,468 

S 

Hoke 

27,334 

S 

Hyde 

5,211 

s 

Iredell 

103.462 

$ 

Jackson 

28,798 

$ 

Johnston 

95,413 

$ 

Jones 

9,502 

$ 

Lee 

46,014 

s 

Lenoir 

59,083 

s 

Lincoln 

55,592 

$ 

Macon 

37,244 

s 

Madison 

26,284 

$ 

Martin 

17,778 

$ 

McDowell 

25,842 

s 

Mecklenburg 

577,479 

$ 

Mitchell 

14,838 

$ 

Montgomery 

23,828 

$ 

Moore 

66,660 

$ 

Nash 

83,966 

$ 

New  Hanover 

139,577 

s 

Northampton 

20,726 

$ 

Onslow 

147,912 

$ 

Orange 

105,821 

$ 

Pamlico 

11,869 

$ 

Pasquotank 

33,290 

$ 

Pender 

34,671 

$ 

Perquimans 

10,650 

$ 

Person 

32,139 

$ 

Pitt 

117,420 

$ 

Polk 

15,743 

$ 

Randolph 

115,548 

$ 

Richmond 

45.404 

$ 

Robeson 

110,990 

$ 

Rockingham 

88,334 

$ 

Rowan 

118,875 

$ 

Rutherford 

59,082 

$ 

Sampson 

50,523 

$ 

Scotland 

34,718 

$ 

Stanly 

53,784 

s 

Privilege 
License 
Revenue  (2) 

Property  Tax 
Revenues  (3) 

7,806 

$14,732,808 

2,800 

515,055,074 

- 

$22,017,849 

3,835 

$5,993,608 

1,698 

$5,517,344 

- 

$2,857,790 

11,553 

$24,970,725 

- 

$8,793,463 

19,880 

$23,234,119 

- 

$2,390,740 

- 

$14,427,000 

13,130 

$16,600,000 

- 

$15,128,114 

2,141 

$8,943,806 

- 

$3,580,768 

655 

$8,479,873 

- 

$8,123,551 

112,231 

$324,769,200 

- 

$3,044,165 

150 

$6,532,005 

6,978 

$17,850,000 

14,830 

$19,306,005 

25,416 

$53,096,400 

- 

$5,897,087 

19,452 

$19,741,287 

6,058 

$45,105,516 

- 

$3,702,098 

- 

$7,045,000 

3,833 

$10,802,480 

- 

$3,177,559 

3,920 

$12,410,359 

8,931 

$28,084,617 

- 

$4,069,345 

250 

$21,264,185 

5,312 

$10,335,728 

- 

$21,304,483 

8,566 

$21,787,597 

9,823 

$31,116,630 

- 

$14,041,832 

6,991 

$11,797,092 

- 

$11,019,167 

- 

$13,247,339 

COUNTY  PRIVILEGE  LICENSE  TAX 


1995 


County Population  (1) 


Stokes 

41.071 

Surry 

65,076 

Swain 

11.568 

Transylvania 

27.168 

Tyrrell 

3.812 

Union 

98,192 

Vance 

40,041 

Wake 

518,271 

Warren 

18.137 

Washington 

13,766 

Watauga 

40,133 

Wayne 

111,018 

Wilkes 

62.056 

Wilson 

67,839 

Yadkin 

33,672 

Yancey 

16,143 

Total 

7,194,238 

Privilege 
License 
Revenue  (2) 

Property  Tax 
Revenues  (3) 

S 

- 

$9,000,000 

$ 

- 

$13,586,443 

$ 

- 

$1,665,710 

$ 

1,356 

$10,310,595 

$ 

- 

$1,523,699 

$ 

- 

$28,797,090 

$ 

4,055 

$9,586,800 

$ 

- 

$190,875,000 

s 

- 

$6,038,834 

$ 

- 

$3,674,162 

$ 

- 

$9,443,486 

$ 

15,902 

$17,452,188 

$ 

8,046 

$13,490,400 

$ 

9,494 

$19,619,400 

s 

- 

$7,274,096 

$ 

- 

$3,712,027 

$ 

569,586 

$2,252,247,875 

(1)  Office  of  State  Planning 

(2)  Fiscal  Research  Division  county  survey  for  FY  1995-96 


(3)  NC  Assoc,  of  County  Commissioners  1995-96  Budget  & Tax  Survey 
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December  2,  1996 


MEMORANDUM 


TO:  Revenue  Laws  Subcommittee  on 

Privilege  License  Taxes 

FROM:  Richard  Bostic 

SUBJECT:  Part  2 - City  Privilege  License  Taxes  (Preliminary  - Revised) 

In  October,  a survey  was  sent  to  all  municipalities  that  had  reported  privilege 
license  tax  revenues  to  the  State  and  Local  Government  Finance  Division  of  the 
Department  of  State  Treasurer  in  1995.  The  survey  requested  information  on  the  rates, 
number  of  licenses,  and  revenues  on  those  privilege  licenses  under  Schedule  B that 
restrict  the  amount  a city  can  charge.(  see  attached  list ) The  survey  also  gave  cities  an 
opportunity  to  list  the  privilege  taxes  they  levy  under  their  general  tax  authority.  It  is 
these  “other  taxes”  that  have  presented  staff  with  a monumental  task  in  data  entry.  Much 
of  the  data  has  been  entered  but  has  not  been  proofed  for  accuracy.  The  Information 
Systems  Division  is  helping  construct  a database  management  system  that  will  enable 
Fiscal  Staff  to  better  query  the  data.  This  database  should  be  ready  after  Thanksgiving 
and  a report  can  be  prepared  for  the  December  meeting. 

In  the  meantime  there  are  a few  observations  that  can  be  made  about  municipal 
privilege  license  taxes. 

^ Based  on  data  fi-om  the  Department  of  Revenue,  355  of  the  527  municipalities  levy 
privilege  license  taxes. 

=>  In  FY  1994-95,  municipalities  reported  to  the  Department  of  Revenue  earnings  of 
$20.4  million  fi-om  privilege  licenses.  The  cities  of  Charlotte,  Asheville,  Winston- 
Salem,  Greensboro,  Raleigh  and  High  Point  accounted  for  69.8%  of  that  total,  (see 
attached  chart) 

=>  GS  160A-21 1 states  that  “except  as  otherwise  provided  by  law,  a city  shall  have  the 
power  to  levy  privilege  license  taxes  on  all  trades,  occupations,  professions, 
businesses,  and  fianchises  carried  on  within  the  city”.  With  additional  businesses  yet 
to  be  keyed  fiom  the  survey,  there  are  at  least  210  business  categories  taxed  by  cities. 
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=>  Many  of  the  smaller  towns  and  cities  have  not  kept  their  ordinances  current  with 
revisions  in  state  law.  Many  finance  directors  and  tax  collectors  admitted  they 
inherited  the  tax  ordinances  from  previous  administrators  and  had  not  questioned  the 
rates. 

1)  Service  stations  - Towns  are  still  using  the  per  pump  rate  that  was  revised  to  a 
flat  rate  in  1989. 

2)  Pool  tables  - Many  cities  still  base  this  tax  on  the  size  and  number  of  pool 
tables,  but  this  law  was  repealed  in  1989  and  replaced  with  a $25  flat  rate. 

3)  Restaurants  - Towns  and  cities  still  use  the  50  cents  per  chair  rate  that  was 
replaced  in  1990  with  two  rates  ($25  if  4 or  less  seats  and  $42.50  if  greater 
than  4 seats). 

4)  Metallic  cartridges  - Thirteen  cities  still  charge  a $5  fee  for  a license  that  was 
repealed  in  1987. 

=>  Many  of  the  towns  have  rates  that  exceed  the  state  cap.  For  example,  48  cities  have 
rates  that  exceed  the  $5  rate  for  Piano,  TV,  Radio  repairs  and  sales.  Another  27  cities 
have  rates  that  exceed  the  $2.50  rate  for  ice  cream  sales. 

=>  Several  towns  have  imposed  license  taxes  that  appear  to  be  prohibited  by  law.  The 
following  are  businesses  being  taxed  by  at  least  one  town: 

Auction 

Bank  * 

Bottled  water/drinks 
Appliance  sales/repairs 
Dentist 

Healthcare  provider 
Insurance 
Trucking 
Realty 

Tax/accounting  services 

=>  Three  towns  abolished  their  privilege  license  tax  in  1995.  In  phone  conversations  with 
town  finance  directors,  town  clerks,  and  tax  collectors  in  several  small  cities,  there 
was  a willingness  to  abolish  the  tax.  Many  felt  the  revenue  earned  by  the  tax  barely 
paid  for  the  cost  to  administer  it.  This  opinion  was  not  shared  by  the  larger  cities. 

=>  Many  of  the  larger  cities  in  the  state  use  a gross  receipts  tax.  The  rate  restrictions 
imposed  by  the  state  on  certain  businesses  creates  an  inequity  in  the  amount  of  tax 
paid  by  businesses  in  these  communities. 
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